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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 
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. * 

BRIEF FOR APPELLEE 

I 

COUNTERSTATEMENT OP THE CASE 

This is an appeal from an order denying the issuance of a 
writ of habeas corpus. Appellant was indicted in December 
1944, for murder. The indictment charged in substance that 
appellant, using a shotgun, shot and killed one Thomas W. 
Russell. At the trial in February 1945, he was represented by 
two counsel of his own choosing. Evidence for the prosecution 
was that defendant waited for the deceased and killed him as 
he entered the house in which defendant was waiting. The 
defense was self-defense. Defendant was found guilty of mur¬ 
der in the second degree and was sentenced to imprisonment 
for a period of ten to thirty years. Motion for new trial Was 
made and denied. No appeal was taken. 

On November 27, 1945, appellant filed a petition for a writ 
of habeas corpus. Issuance of the writ was denied and there¬ 
after notice of appeal was filed. 

(i) 


i 
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SU3QCABY OF ARGUMENT 

I. Since this is an appeal from an order denying the issuance 
of a writ of habeas corpus, questions of error in the instructions 
of the trial court are not properly within the scope of the pro¬ 
ceeding, unless such error may be said to be jurisdictional. 

II. The alleged error in the court below was not jurisdic¬ 
tional. The instructions of the court clearly set forth the es¬ 
sential law of the case. Moreover, any discrepancies in the 
charge were waived by the failure of counsel for appellant to 
except to them or to request additional instructions. Even if 
it were conceded that the court had erred in any of the instances 
named by appellant, such error would not have affected the 
jurisdiction of the court. 

ARGUMENT 

1. Errors in the trial court not affecting the jurisdiction of the 

court are not within the scope of this proceeding 

The only question presented by this appeal is whether the 
trial court lost its jurisdiction of the case. A petition for habeas 
corpus may not be used as a substitute for an appeal or a writ 
of error. In a habeas corpus proceeding based on a criminal 
trial, the court may consider only irregularities involving the 
question of jurisdiction. Ex Porte Lange, 85 U. S. (18 Wall.) _ 
163 (1873), Ex Parte Parks, 93 U. S. 18 (1876), Ex Parte Sie- 
bold, 100 U. S. 371 (1879), In Re Nielsen, 131 U. S. 176 (1889), 
Harlan v. McGourin, 218 U. S. 442 (1910); Goto v. Lane, 265 
U. S. 393 (1924); Johnson v. Zerbst, 304 U. S. 458 (1938); 
Bowen v. Johnston, 306 U. S. 19 (1939); Caballero v. Hudspeth, 
114 F. (2d) 545 (CCA 10,1940); Bostic v. Rives, 71 App. D. C. 

2, 107 F. (2d) 649 (1939), cert. den. 309 U. S. 664. See also 
Waley v. Johnston, 316 U. S. 101 (1942). 

Appellant does not challenge the original jurisdiction of the 
trial court over his person or the subject matter. It is apparent 
therefore that unless the errors alleged by appellant to have 
been committed by the trial judge in his instructions to the 
jury may be said to have caused the court to lose jurisdiction, 
the writ was properly denied. 
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II. The alleged errors did not cause the court to lose 

jurisdiction 

| 

Appellant enumerates a number of errors which it alleges 
appear in the charge of the court to the jury. In his petition 
appellant averred that the trial judge “failed to instruct the 
jury relative to the indictment, and that the same was not to be 
- considered as evidence; he failed to define and instruct the jury 
as to the meaning of ‘reasonable doubt’ and ‘presumption of 
innocence’; he failed to instruct the jury as to the law with 
reference to the established good reputation of your petitioner 
and in his instructions referred to your petitioner as a ‘pris¬ 
oner’ ; he failed to instruct the jury as to the meaning of delib¬ 
eration and premeditation and to properly instruct them as toj 
the meaning of malice; he utterly failed to define manslaughter! 
and its elements to the jury; and he did not explain to them 
what was meant by the ‘Common Law’. Basing his petition 
on these alleged errors appellant argues that he was deprived 
of a fair and impartial trial as contemplated by the Constitution 
of the United States and was unlawfully imprisoned. 

A reading of the entire charge of the court indicates, howj 
ever, that it sets forth substantially a correct statement of the 
essential law of the case. Because the charge is brief, it is set 
forth in full below, together with the colloquy between counsel 
and the court which followed the charge: ! 

The Coubt (Goldsbobough, T. Alan). Ladies and 
Gentlemen, whenever a human being is killed in a civil¬ 
ized country, it is a tremendously serious matter for the 
consideration of courts and juries, of course. 

This is no exception to that rule, and this killing will * 
be, I know, considered by you with the same care that 
you have considered the other cases which you had ifi, 
this court during the present month. 


I am not going to go into the question of reasonable 
doubt and presumption of innocence because all that 



Of course, it is a terrible thing to convict an innocent 


person, and that is the reason that the law says that be- 
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fore you can convict, you must find a person guilty be¬ 
yond a reasonable doubt. 

That is the reason that the law says that you have 
to keep your mind free of any sort of prejudice until 
all the evidence is in and until you begin to consider the 
case after the final arguments are closed and the charge 
of the Court is in. Up until that time, the presumption 
is that the accused is innocent, which simply means, 
as I have said before, that you should keep any prejudice 
out of your mind in connection with the accused or 
against the accused. 

Now, there is evidence in this case to the effect that 
this prisoner has a good reputation. Evidence of good 
reputation may be sufficient in some cases to turn the 
scale in favor of the accused. 

In other words, evidence of good reputation in the 
discretion of the jury may be sufficient to create a rea¬ 
sonable doubt in this case. 

In this case, of course, if you believe beyond a reason¬ 
able doubt that this man got his gun and laid in wait 
for the deceased to kill him and did kill him, you would 
be justified in bringing in a verdict of murder in the first 
degree. 

If you believe that his intention to kill was an instan¬ 
taneous thing, but was not a deliberate thing that he 
had thought out or deliberated about at all, you would 
be justified in bringing in a verdict of murder in the 
second degree or a verdict of manslaughter. 

If from the evidence, considering the fact that the 
defendant is entitled to evidence against him beyond a 
reasonable doubt, if there is in this case enough under 
that condition to justify the conclusion in your mind 
that he had reasonable grounds to fear and actually did 
fear for his life, or that he would have grievous bodily 
harm inflicted upon him, and if you believe according to 
what he says, that this man, the deceased, came into the 
front room and that he either had a gun or the defendant 
was so frightened that he thought he had a gun, then, of 
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course, you would be justified in finding a verdict of not | 
guilty; because a man has a right to protect himself 
from death and grievous bodily harm. 

The statutes in this jurisdiction, the definition of 
murder in the first degree in this jurisdiction, which is 
really the common law definition, the definition that 
has been in existence for hundreds of years, and I will 
only read you that part of the definition which would 
apply to a case of this kind, is as follows: 

“Whoever being of sound memory and discretion kills 
another purposely, of deliberate and premeditated mal-| 
ice, is guilty of murder in the first degree.” 

Of course, you know what deliberation is, and as fail 
as malice is concerned, malice doesn’t mean that the 
individual who does the killing has to have any enmity 
or grudge against the particular individual that he kills 
necessarily. It might mean that, but it doesn’t have to 
mean that. It means that if the .killing is done with a 
reckless, evil mind, there is malice within the meaning 
of the law. T 

Now, the definition of murder in the second degree, 
here in the District, is that whoever with malice afore¬ 
thought kills another is guilty of murder in the second 
degree. 

That is, the quality of deliberation is eliminated. 

If a person is simply evil in his feelings at the time 
being, and kills another in that frame of mind, that is 
murder in the second degree. 

, Now, there is no definition of manslaughter given in 
the Code here. In other words, the definition of man¬ 
slaughter in the District of Columbia is left to common 
law definition. 

I think the proper thing for me to say to you in this 
oase is this, that as the whole picture presents itself to 
you, if you think you should not bring in a verdict of 
murder in the first degree or murder in the second de¬ 
gree, you have a right, if you think he is guilty at all, 
to bring in a verdict of manslaughter. 
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Now, of course, as I said before, if you think that this 
defendant had reasonable ground to fear for his life or 
fear that he would be injured grievously, and if you 
believe he was so afraid, then your verdict should be not 
guilty. 

Now, gentlemen, will you approach the bench, please? 

(Counsel for both sides approached the bench, and 
conferred with the Court, in a low tone of voice, as fol¬ 
lows.) 

The Court. Do you have anything further you wish 
me to say? 

Mr. McNeil. I have not a thing, youf Honor. I think 
that is perfectly all right. 

Mr. McMenamin. Your Honor, you told the jury 
that there is no definition for manslaughter given in the 
Code. You said common law definition. 

The Court. No; but suppose I did tell them about the 
heat of passion, but that doesn’t apply to this case. 

I will tell them if you want me to tell them. 

Mr. Miller. No. You are right, your Honor. 

The Court. If I told them that, it might ruin your 
chances somewhat. 

Mr. Miller. Your Honor didn’t say anything about 
the burden of proof. 

Mr. McMenamin. The burden of proof being upon 
the Government. 

The Court. I thought I did. 

Mr. McMenamin. You did say that you weren’t 
going to touch upon a reasonable doubt. 

The Court. I know I said it, but I will say it again. 

(Counsel returned to the trial table.) 

m 

The Court. Counsel for the defense are under the im¬ 
pression that I overlooked telling the jury that before 
you could find the defendant guilty of any crime that the 
Government must have established that that crime was 
committed by evidence satisfying your minds beyond a 
reasonable doubt. 

My impression was, and still is, that I did tell you, 
but it won’t do any harm to tell you over again. 
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* i 

The charge of the court dealt, adequately with the meaning j 
of “reasonable doubt” and “presumption of innocence.” While | 
it did not include a definition of reasonable doubt it did state 
that such a definition had previously been given on several oc-! 
casions. In the absence of a showing to the contrary, it must be 
presumed that such an instruction had previously been given. | 
The court properly instructed that evidence of good reputation 
might “be sufficient to create a reasonable doubt in this case.” 
An explanation was given of the meaning of malice. The court 
did not give elaborate definitions of the meaning of ‘delibera¬ 
tion’ and ‘premeditation/ but it did define murder in the first 
and second degrees and the difference between them and gave 
practical examples as to what verdicts should be forthcoming 
if the jury took certain views of the facts of the case. 

No precise definition of manslaughter was given by the court. 
It was implied, however, because the court after stating the 
circumstances which would warrant verdicts of not guilty and 
murder in the first and second degrees, instructed the jury that 
if the jury felt none of these verdicts was warranted, it could 
find appellant guilty of manslaughter. It should be noted also 
that the colloquy which followed the charge indicated clearly 
that counsel for appellant not only were satisfied with the 
charge as elaborated upon at their suggestion, but that they 
specifically considered and were satisfied with that phase of 
the charge which dealt with manslaughter. Moreover, it is diffi¬ 
cult to follow appellant’s objections with reference to the charge 
concerning manslaughter in view of the absence in the case ojf 
evidence of the crime of manslaughter. The evidence for the 
Government showed a deliberate shooting; the defense was 
self defense. The absence of evidence of manslaughter was 
the subject of some discussion between court and counsel when 
the instructions were being considered, and it was apparently 
agreed, after some objection, that no charge whatsoever as 
to manslaughter was required (Jt. App. 75). I 

It is true that appellant was referred to by the court as a 
“prisoner” but that he was a prisoner was quite obvious to the 
jury and the reference can hardly be said to have been prej¬ 
udicial, much less jurisdictional. The court did not instruct the 


8 


jury as to the significance of the indictment, but no request for 
such an instruction was made and in the absence of a request 
this omission was not error. United States v. Newman, 143 F. 
2d 389 (C. C. A. 2,1944). 

The defense was based on the theory of self-defense (Jt. App. 
84) and it is important to note that on this vital phase of the 
case the instructions of the court erred in favor of the defense, 
for the instruction was that “if there is in this case enough 
* * * to justify the conclusion in your mind that he had 
reasonable grounds to fear and actually did fear for his life, 
or that he would have grievous bodily harm inflicted upon 
him, and if you believe according to what he says, that this 
man, the deceased, came into the front room and that he either 
had a gun or the defendant was so frightened that he thought 
he had a gun, then, of course, you would be justified in finding 
a verdict of not guilty; because a man has a right to protect 
himself from death and grievous bodily harm.” [Italics sup¬ 
plied.] The intimation was that the fact alone that the de¬ 
ceased had a gun would have been sufficient to justify appel¬ 
lant’s shooting him, whereas, of course, it was necessary that 
there be a belief in appellant’s mind that the deceased was go¬ 
ing to use the gun. 

It is submitted that the instructions of the court provided 
the jury with the guidance it needed in arriving at its verdict. 
Had an appeal been taken, it is extremely unlikely that the con¬ 
viction of appellant would have been subject to reversal for 
the alleged errors in the court’s charge. This is especially true 
in view of the appellant’s being represented at the trial by two 
experienced counsel of his own choice who did not object to 
the instructions or request additional instructions. The fact 
that counsel for appellant did not object to the instructions or 
request additional instructions may be considered as a waiver 
of any error which may have occurred, since it has repeatedly 
been held that no error will be found in the failure of a court 
to charge on a certain phase of a case, in the absence of a re¬ 
quest for such instructions. Boyd v. United States, 271 U. S. 
104,108 (1926), Humes v. United States, 170 U. S. 210 (1898), 
Isaacs v. United States, 159 U. S. 487 (1895), Stassi v. United 
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States, 50 F. 2d 526 (C. C. A. 8,1931). Failure of the court to j 
charge on the law of character evidence, in the absence of a 
request, is not error, Kinard v. United States, 96 F. 2d 522, 68 
App. D. C. 250 (1938), Kreiner v. United States, 11 F. 2d 722 | 
(C. C. A. 2,1926), cert. den. 271TJ. S. 688. 

There being no error in the instructions of the court, it fol¬ 
lows necessarily that jurisdiction was not lost when the in¬ 
structions were given. 

Even if it be conceded, however,, that the instructions given j 
by the court were erroneous in any of the respects mentioned 
by appellant, it would not follow that the court was thereby j 
deprived of jurisdiction. The giving of instructions by the 
court, it is submitted, is analogous in essential respects to rul- ! 
ings by the court on points of law which arise during the trial. ! 
In each instance the court prescribes a rule of law for applica- | 
tion to the case. The following statement of the court in 
Graham v. Squier, 132 F. (2d) 681 (C. C. A. 9,1942), cert. den. i 
318 U. S. 777, therefore is relevant to the issue in this case. 

The right of a trial judge to make a ruling during the 
course of a trial carries with it the possibility of ruling 
wrongly as well as correctly. It is absurd to assert j 
that the jurisdiction of the court hinges upon the mere j 
right or wrong of a ruling on the admissibility of evi¬ 
dence during the course of a trial; that if the court’s | 
ruling on an objection made be correct, the court con¬ 
tinues to retain jurisdiction, but if it errs, the entire 
proceeding is void. If the trial court erred and the error j 
was prejudicial, reversal would follow on appeal as in 
other prejudicial error, but the mistake would not 
thereby deprive the trial court of jurisdiction so that 
the convicted person, thereafter whenever he saw fit, 
could launch a collateral attack upon a judgment, valid 
upon its face. 

On numerous occasions it has been held that errors in in- . 
structions are not reviewable on habeas corpus. Moore vj 
King, 130 F. 2d 857 (C. C. A. 8, 1942); Jones v. Dowd, 128 Fj 
(2d) 331 (C. C. A. 7,1942); Garrison v. Hudspeth, 108 F. (2d) 


I 


10 


733 (C. C. A. 10, 1939); Walsh v. Archer, 73 F. (2d) 197 
<C. C. A. 9,1934). 

The determination of what errors in the conduct of a trial 
are jurisdictional is a subject of some difficulty. The “general 
rule is that when the court has jurisdiction by law of the offense 
charged, and of the party who is charged, its judgments are 
hot nullities. There are exceptions to this rule, but when they 
are relied upon as foundations for relief in another proceeding 
they should be clearly found to exist.” Ex Parte Bigelow, 113 
U. S. 328 (1885). Even though a defendant be deprived of a 
constitutional right, loss of jurisdiction by the court does not 
necessarily follow. Goto v. Lane, 265 U. S. 393 (1924); Pried 
v. Johnston, 125 F. (2) 806 (C. C. A. 9, 1942), cert. den. 316 
U. S. 677; Bozel v. Hudspeth, 126 F. (2d) 585 (C. C. A. 10, 
1942) (admission of evidence obtained in violation of consti¬ 
tutional rights) Graham v. Squier, supra (defendant alleg¬ 
edly compelled to incriminate himself); see also Sanderlin v. 
Smyth, 138 F. (2d) 729 (C. C. A. 4, 1943). Nor does loss of 
the opportunity to appeal give a right to habeas corpus as a 
substitute. Goto v. Lane, supraJ 

In order to warrant the granting of a petition for a writ of 
habeas corpus on the ground of deprivation of a constitutional 
right, the right infringed must go to the jurisdiction of the 
court. Johnson y. Zerbst, 304 U. S. 458 (1938) (deprivation of 
counsel); see Farnsworth v. Zerbst, 98 F. (2d) 541 (C. C. A. 5, 

1 Other alleged errors also have been held to be nonjurlsdictional: Valen¬ 
tina v. Mercer, 201 U. S. 131 (1906) (court instructed jury that defendant 
was guilty of murder, only question left for jury being question of first 
or second degree); Felts v. Murphy. 201 U. S. 123 (1906) (almost totally 
deaf defendant convicted of murder without having heard evidence against 
him); In Re Eckart, 166 U. S. 48 (1897) (sentence imposed on verdict of 
guilty which did not specify degree where statute provided three' degrees 
of homicide); Ex Parte Bigelow, 113 U. S. 328 (1885) (conviction,for em¬ 
bezzlement by jury which had previously been empaneled and sworn and 
heard statement of District Attorney in prosecution of same defendant for 
fourteen consolidated indictments including one on which he was conyictec}) * 
In Re Belt, 158 U. S. 95 (1895) (conviction for second offense when first 
offense allegedly was void for lack of jury); Pope v. fluff, et al., 117' T:' 
2d 779, 73 App. D. C. 170 (1941), cert den. sift) nom. Pope v. Curran.et aLj 
314 U. S. 669 (sufficiency of evidence to support conviction not open to; re¬ 
view on habeas corpus). 
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1938), cert. den. 307 TJ. S. 642, for interpretation of Johnson 
case; Moore v. Dempsey, 261 U. S. 86 (1923) (trial conducted j 
in atmosphere of mob violence); Frank v. Mangum, 237 U. S. ! 
309 (1915) (implies that court lost jurisdiction when it ab- i 
sen ted defendant and his attorney from court room; see Price j 
v. Johnston, supra ); In Re Nielsen, 131 U. S. 176 (1889) (con- \ 
viction for second time for same crime); Ex Parte Siebold, 100 j 
U. S. 371 (1879) (conviction for violation of unconsitutional J 
law; Ex Parte Lange , 18 WalL 163 (1873) (second conviction j 
for same offense). As stated by Judge Parker in Eury v. Huff, J 
141 F. (2d) 544, 555 (C. C. A. 4, 1944). 

A prisoner does not show right to release on habeas 
corpus merely by showing error on his trial, even though 
this involve a violation of constitutional right. To| 
entitle him to release on habeas corpus there must have 
been such “gross violation of constitutional right as to 
deny (to the prisoner) the substance of a fair trial and 
thus oust the court of jurisdiction to impose sentence. 
Sanderlin v. Smyth, 4 Cir., 138 F. 2d 729, 731. 

I 

Surely it is apparent from the transcript of proceedings (Jt. 
App. 19) that petitioner, represented by two experienced coun¬ 
sel, was given a fair trial which was free of prejudicial error and 
a fortiori free of any error which affected the jurisdiction of 
the trial court. 

CONCLUSION 

• • ; | 

* I 

It is submitted that the instructions of the court, which were 
the basis of the petition for habeas corpus, were without preju-| 
dicial error and provided no ground for relief by way of habeas! 
corpus. Issuance of the writ was properly denied. 

Edward M. Curran, 

United States Attorney. 

George E. McNeil, 

Assistant United States Attorney, j 

Sidney S. Sachs, 

Assistant United States Attorney . 












In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2937 
% 

In Re Rubin Orlando Kenion, petitioner 

(Filed Nov. 27,1945. Charles E. Stewart, Clerk.) j 

Petition for writ of habeas corpus 

To the District Court of the United States for the District of\ 
Columbia: . j 

Your petitioner, Rubin Orlando Kenion, respectfully shows :| 

1. I am a citizen of the United States and a resident of the 
District of Columbia. 

2. I am unjustly and unlawfully detained and imprisoned by 
color of the authority of the United States in the. custody of 
Howard B. Gill, Superintendent, District of Columbia Penal 
Institutions. 

3. The cause or pretext of such detention is a certain order 
of commitment issued by this Court in United States vs. Rubin 
Orlando Kenion, Criminal No. 74586. 

4. Said restraint and imprisonment is illegal and in violation 
of the Constitution of the United States and the Fifth, Sixth 
and Fourteenth Amendments thereof, in that; 

• Your petitioner was deprived of his right to a trial as pro¬ 
vided by the Sixth Amendment of the Constitution of thie 
United States, because the trial Justice failed to instruct the 
jury as to the law of the case. The only instructions given to 
the jury by the trial Justice are contained in the copy thereof, 
attached hereto, marked “Exhibit A,” and made a part of this 
petition. It is apparent from a reading of the instructions given 
that there was a complete failure by the trial Justice to instruct 
the jury in accordance with the law and his duty, and your peti¬ 
tioner was thereby deprived of a fair and impartial trial as con¬ 
templated by the Constitution of the United States. More 
particularly, the trial Justice failed to instruct the jury relative 
to the indictment, and that the same was not to be considered 

685484—46 - 2 . I 
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as evidence; he failed to define and instruct the jury as to the 
meaning of ‘‘reasonable doubt” and the “presumption of inno¬ 
cence,” he failed to instruct the jury as to the law with reference 
to the established good reputation of your petitioner and in his 
instructions referred to your petitioner as a “prisoner”; he 
failed to instruct the jury as to the meaning of deliberation 
and premeditation and to properly instruct them as to the 
meaning of malice; he utterly failed to define manslaughter 
and its elements to the jury; and he did not explain to them 
what was meant by the “Common Law.” 

5. That by reason of the failure of the trial Justice to instruct 
the jury as to the law of the case and for other reasons apparent 
in the transcript of the proceedings, your petitioner is deprived 
of his liberty, and unlawfully imprisoned in violation of the 
“due process of law clauses” of the Fifth and Fourteenth 
Amendments of the Constitution of the United States. 

Wherefore, your petitioner prays that a Writ of Habeas 
Corpus be issued by this Court, directed to the said Howard B. 
Gill, Superintendent, District of Columbia Penal Institutions, 
commanding him to produce the body of petitioner before this 
Court at a time and place therein to be specified, then and there 
to receive and do what the Court shall order concerning the 
detention and restraint of your petitioner, and that your peti¬ 
tioner be ordered discharged from the detention and imprison¬ 
ment aforesaid. 

(S) Rubix Orlando Kenion, 

Petitioner. 

District of Columbia, as * 

Reubin Orlando Kenion, being duly sworn, deposes and says 
that he is the petitioner named in the foregoing petition sub¬ 
scribed by him; that he has read the same and knows the con¬ 
tents thereof and the said statements made are true as he 
verily believes. 


(S) Reubin Orlando Kenion. 
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Subscribed and sworn to before me this 26th day of Novem¬ 
ber 1945. 

District Court of the United 
States for the District of Columbia. 
By James N. Menendez, Deputy Clerk. 

(S) Harry T. Whelan, 

Harry T. Whelan, 

(S) Herbert Leeman, 

Herbert Leeman, 

Attorneys for Petitioner , 

Columbian Building. 

Let this Writ issue, returnable the — day of November 
1945. . j 

, • 

Justice. 

In the District Court of the United States for the 
District of Columbia 

i 

Habeas Corpus No. 2937 

> « 

• \ 

In Re Rubin Orlando Kenion, petitioner 
. (Filed Dec. 7, 1945. Charles E. Stewart, Clerk.) 

Order 

. 1 t j 

Upon consideration of the petition for a writ of habeas corpus 
filed herein, the transcript of the proceedings in the case United 
States vs. Rubin Orlando Kenion, Criminal No. 74586, in this 
Court, it is by the Court this 7th day of December, 1945, | 
Ordered: That the issuance of the writ of habeas corpus be 

and it hereby is denied. j, 

. - • ■ r ' 

(S) H. A. Schweinhaut, Justice. 
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EXHIBIT A 
Charge to the Jury 


The Court (Goldsborough, T. Alan). Ladies and Gentle¬ 
men, whenever a human being is killed in a civilized country, 
it is a tremendously serious matter for the consideration of 
courts and juries, of course. 

This is no exception to that rule, and this killing will be, I 
know, considered by you with the same care that you have 
considered the other cases which you had in this court during 
the present month. 

I am not going to go into the question of reasonable doubt 
and presumption of innocence because all that has been 
explained to you several times by the Court and has been 
explained to you today by counsel. 

Of course, it is a terrible thing to convict an innocent person, 
and that is the reason that the law says that before you can 
convict, you must find a person guilty beyond a reasonable 
doubt. 

That is the reason that the law says that you have to keep 
your mind free of any sort of prejudice until all the evidence 
is in and until you begin to consider the case after the final 
arguments are closed and the charge of the Court is in. Up 
until that time, the presumption is that the accused is inno¬ 
cent, which simply means, as I have said before, that you 
should keep any prejudice out of your mind in connection with 
the accused or against the accused. 

Now, there is evidence in this case to the effect that this 
prisoner has a good reputation. Evidence of good reputation 
may be sufficient in some cases to turn the scale in favor of 
the accused. 

In other words, evidence of good reputation in the discretion 
of the jury may be sufficient to create a reasonable doubt in 
this case. 
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In this case, of course, if you believe beyond a reasonable | 
doubt that this man got his gun and laid in wait for the de¬ 
ceased to kill him and did kill him, you would be justified j 
in bringing in a verdict of murder in the first degree. 

If you believe that his intention to kill was an instantaneous I 
thing, but was not a deliberate thing that he had thought out j 
or deliberated about at all, you would be justified in bringing 
in a verdict of murder in the second degree or a verdict of I 
manslaughter. 

If from the evidence, considering the fact that the defendant 
is entitled to evidence against him beyond a reasonable doubt, 
if there is in this case enough under that condition to justify 
the conclusion in your mind that he had reasonable grounds 
to fear and actually did fear for his life, or that he would have 
grievous bodily harm inflicted upon him, and if you believe, 
according to what he says, that this man, the deceased, came 
into the front room and that he either had a gun or the de¬ 
fendant was so frightened that he thought he had a gun, then,' 
of course, you would be justified in finding a verdict of not 
guilty; because a man has a right to protect himself from 
death and grievous bodily harm. . j 

The statutes in this jurisdiction, the definition of murder 
in the first degree in this jurisdiction, which is really the com¬ 
mon law definition, the definition that has been in existence 
for hundreds of years, and I will only read you that part of 
the definition which would apply to a case of this kind is as 
follows: j 

“Whoever being of sound memory and discretion kills an¬ 
other purposely, of deliberate and premeditated malice, is 
guilty of murder in the first degree.” 

Of course, you know what deliberation is, and as far as malice 
is concerned, malice doesn’t mean that the individual who does 
the killing has to have any enmity or grudge against the par¬ 
ticular individual that he kills necessarily. It might mean 
that, but it doesn’t have to mean that. It means that if the 
killing is done with a reckless, evil mind, there is malice within 
the meaning of the law. 
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Now, the definition of murder in the second degree, here in 
the District, is that whoever with malice aforethought kills 
another is guilty of murder in the second degree. 

That is, the quality of deliberation is eliminated. 

If a person is simply evil in his feelings at the time being, 
and kills another in that frame of mind, that is murder in the 
second degree. 

Now, there is no definition of manslaughter given in the Code 
here. In other words, the definition of manslaughter in the 
District of Columbia is left to common law definition. 

I think the proper thing for me to say to you in this case is 
this, that as the whole picture presents itself to you, if you 
think you should not bring in a verdict of murder in the first 
degree or murder in the second degree, you have a right, if you 
think he is guilty at all, to bring in a verdict of manslaughter. 

Now, of course, as I said before, if you think that this defend¬ 
ant had reasonable ground to fear for his life or fear that he 
would be injured grievously, and if you believe he was so afraid,, 
then your verdict should be not guilty. 

Now, gentlemen, will you approach the bench, please? 

(Counsel for both sides approached the bench, and conferred 
with the Court, in a low tone of voice, as follows.) 

The Coubt. Do you have anything further you wish me to¬ 
ssy? 

Mr. McNeil. I have not a thing, your Honor. I think that 
is perfectly all right. 

Mr. McMenamin. Your Honor, you told the jury that there 
is no definition for manslaughter given in the Code. You said 
common law definition. 

The Coubt. No; but suppose I did tell them about the heat 
of passion, but that doesn't apply to this case. 

I will tell them if you want me to tell them. 

Mr. Miller. No. You are right, your Honor. 

The Coubt. If I told them that, it might ruin your chances 
somewhat. 

Mr. Miller. Your Honor didn’t say anything about the 
burden of proofs 
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Mr. McMenamin. The burden of proof being upon the 
Government. 

The Court. I thought I did. 

Mr. McMenamin. You did say that you weren't going to 
touch upon a reasonable doubt. 

The Court. I know I said it, but I will say it again. 

(Counsel returned to the trial table.) 

The Court. Counsel for the defense are under the impression 
that I overlooked telling the jury that before you could find the 
defendant guilty of any crime that the Government must have 
established that that crime was committed by evidence satis¬ 
fying your minds beyond a reasonable doubt. 

My impression was, and still is, that I did tell you, but it 
won't do any harm to tell you over again. 
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Mr. McNeil. We was sitting on a chair in the kitchen by the 
door that led into the living room. 

The door leading into the living room was open. That he was 
seated in such a position that he could see and he had full view 
<jf the front door and most of the front room. 

The evidence will show that he had been there a short while 
when the deceased came there to 423 Neal Place, and that as he 
entered the front door there was something said by the defend¬ 
ant. I think the evidence will develop what that is, and as he 
said that he fired this shot from the shotgun, striking the de¬ 
ceased in the abdomen. 

The deceased was there on the floor and an ambulance was 
called and he was removed to Freedman’s Hospital, dying Sun¬ 
day evening around nine o’clock. 

The evidence will show you that there were in the house two 
or three people and they will tell you what they saw and what 
they heard. That after the defendant had shot the deceased 
he left through the back way of the house and I think it only 
fair to say to you now that on Sunday evening he surrendered 
himself to the police. He was not arrested in the sense that they 
went out to look for him, but he was brought in. I think the 
evidence will show that his counsel surrendered him to the 
police on Sunday evening. 

23 Now, the evidence will further show you that prior 
to the arrival at 423 Neal Place of this defendant, the 
deceased had met the wife of the defendant at 423 Neal Place; 
that there was a crap game there; that there was some argu¬ 
ment between the deceased and the wife of this defendant. 
At any rate, she left and went one way and Russell left and 
went another. 

He did not return until that afternoon to the premises I 
have already stated. If the evidence we* produce in this case 
proves to you that the shooting of this deceased was premedi¬ 
tated and with malice, of course that would bring it in the cate¬ 
gory of murder in the first degree. If the evidence does not 
show that, but it shows a lesser degree, then, of course, at the 
proper time we will ask you to return a proper verdict. 
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Mr. Miller. We will reserve for the defendant, your Honor. 
May it please your Honor, I have stipulated and agreed with j 
the distinguished prosecutor that it will not be necessary to put 
any proof on as to the death of Russell. We admit that Russell 
was dead and they won’t have to bring the Coroner in and take 
up an hour or two with that. 

Mr. McNeil. I think Mr. Miller means that it is stipulated 
that the deceased is the same person named in the indictment. 

Mr. Miller. Certainly. That will save an hour or two. 

Mr. McNeil. I will call James Williams. 

Evidence on Behalf of the United States 

Thereupon James Williams was called as a witness for and 
on behalf of the United States and, having been first duly 
24 sworn, was examined and testified as follows: 

j 

Direct examination by Mr. McNeil: 

Q. Will you state your name to the Court and jury? 

A. James Leon Williams. 

Q. Talk loud enough so that this lady on the end can hear 
you. Where do you live? 

A. 452 King’s Court, Northwest. 

Q. How far is that with relation to 423 Neal Place? 

A. About half a square. 

Q. Did you know one Thomas W. Russell during his life¬ 
time? 

A. Yes. 

Q. How long had you known him? 

A. Practically all my life. 

Q. Do you know this defendant, Rubin Kenion? 

A. Yes. 

Q. How long have you known him? 

A. Oh, seven, eight, nine, or ten years, something like that, j 

Q. Directing your attention to November 11th last, were you 
at the premises 423 Neal Place, Northwest? 

A. Yes, I was. 

Q. What time of the day were you there? 
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A. I was there in the morning around about nine or ten 
o’clock, something like that. 

Q. Did you see him there at that time—see Kenion, the de¬ 
fendant, there then? 

25 A. No. 

Q. Was the deceased, Russell, there? 

A. Russell wasn’t at the residence, but he was on the street. 
• Q. Do you mean by that he was on the street in front of the 
residence? 

A. That is right. 

Q. Do you know the wife of this defendant? 

A. Yes. 

Q. Was she there? 

A. Outside. 

Q. Did you see anything occur there at that time between 
the wife of the defendant and the deceased Russell? 

Mr. Miller. Anything that happened between the wife out 
of the presence of the defendant would not be admissible against 
the defendant. 

The Court. Objection sustained. 

By Mr. McNeil: 

Q. How long did the wife of the defendant remain there? 

A. I would say around about a half hour, at the outside. 

Q. How long did Russell stay there? 

A. The same time. 

Q. Did there come a time when Russell left and went away 
from there? 

A. Yes; Russell did leave. 

Q. Did the wife of the defendant leave and go away? 

A. Yes. 

The Court. Who occupied the house; who lived in the house? 
The Witness. Fred Moore. 

26 The Court. Do you know who lives in the house? 
The Witness. Fred Moore lives in the house. 

The Court. Do you know whether he rents it or owns it? 
The Witness. I think he rents it. I do’t know for sure. 

The Court. You don’t live there yourself? 
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The Witness. No. 

The Court. You were not there in the afternoon, were you? 

The Witness. No. 

The Court. All right. 

Mr. McNeil. No further questions. 

Mr. Miller. No questions. 

(The witness left the stand.) 

Mr. McNeil. I will call Ira N. Gullickson. 

The Court. Will counsel approach the bench? 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice, as follows:) 

The Court. I don’t know anything about what happened 
between this deceased and this wife, of course, but it might be 
very essential to the defense. You probably know about that, 
but in any event I think all these witnesses should be notified 
not to leave. Somebody might need this man again. 

Mr. Miller. All right. Leave him there, then. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded, as follows:) 

The Court. The witnesses who have testified understand' 
they-are still under subpoena and must remain in the courtroom, 
during the entire trial of the case, in order that they mayl 
27 be called if they are needed again. ! 

Mr. Miller. We will stipulate that if Mr. Gullickson 
were put on the stand he would testify that he took the pictures 
and that they show the conditions. | 

Mr. McNeil. If your Honor please, if he were here—he is 
here, but he would testify that he took the pictures, developed 
them, and that they represent the conditions that existed 
there at the time the pictures were taken. 

Mr. Miller. That is right. 

Mr. McNeil. At this time, may I offer these in evidence so 
they will be in evidence? 

Mr. Miller. We have no objection. 

(A number of photographs, not marked for identification, 
were thereupon received in evidence.) . j 

Mr. McNeil. I will call Fred Moore. ! 
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Thereupon Fred Moore was called as a witness for and on 
behalf of the United States and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. Your name is Fred Moore. 

A. Yes, sir. 

Q. Where do you live? 

A. 230 P Street. 

Q. In November last, where did you live? 

A. I happened to be at the house that day, 423 Neal 
Place. 

28 Q. You didn’t live at 423 Neal Place in November, 
and you don’t live there now? 

A. No, sir. 

Q. Did you know one Thomas W. Russell? 

A. Yes. 

Q. How long had you known him? 

A. Oh, four or five years. 

Q. Do you know the defendant Rubin Kenion? 

A. Yes. 

Q. How long have you known him? 

A. Just about the same amount of time. 

Q. Directing your attention to November last—November 
11th—were you at the premises 423 Neal Place, Northwest? 

A. Yes. 

Q. And in what part of this house were you that afternoon of 
November 11th? 

A. The back room. 

Q. Did you see the defendant come in? 

A. I seen him; yes. 

Q. Did you see him when he came in the house? 

A. No. I seen him that morning when he came in. 

Q. What time that morning? 

A. Oh, early, I guess. Ten or eleven o’clock; something like 
that. 

Q. How long did he remain? 

A. He didn’t remain. He just came in and spoke to me and 
went out. 
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Q. Did you see him again? 

A. Yes, sir. Later on that evening. 

29 Q. Did you see him come in the house that evening? 
A. No, sir. 

Q. Did you see Russell? 

A. He had been in, in the morning, likewise. 

Q. You saw him that morning too? 

A. Yes, sir. 

Q. Did you see Russell in the afternoon again? 

A. Yes, sir. 

Q. Now, you didn’t see the shooting, did you? 

A. No, sir. 

Q. Did you hear any shooting, or a shot?, 

A. I heard a shot; yes, sir. 

Q. Can you tell us about what time that was in the after¬ 
noon? 

A. I don’t recollect just what time it was. I know it was in 
the evening. 

Q. Was it late in the evening, or early? 

A. I would say early. 

Q. About what time would you say? 

The Court. Was it before or after the ordinary supper time 
or dinner time? 

The Witness. Before. 

The Court. Proceed. 

By Mr. McNeil: 

Q. You heard a shot, you say? 

A. Yes, sir. 

Q. What did you do after you heard the shot? 

A. I started downstairs and I met Carrie and asked her what 
was the matter. 

30 Mr. Miller. I object to that. 

Mr. McNeil. Don’t tell anything that anybody said to 
you. 1 

The Witness. I just started downstairs. 

By Mr. McNeil: 

Q. When you got downstairs what did you see? 

A. I seen Rubin. 
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Q. Where was he when you saw him with reference to- — 
A. He was standing up. 

Q. Was he in the kitchen, or where? 

A. In the kitchen. 

Q. Did you see anything in his hand? 

A. Nothing more than a shotgun. 

Q. Then did you see the deceased Russell? 

A. Afterwards. 

Q. Where was he when you saw him? 

A. He was in the front room. 

Q. What was his condition, if you know? 

A. He had been shot. 

Q. Was he on the floor? 

A. Yes, sir. 

Q. Did you examine him, or look at him? 

A. I just looked down and called somebody else. 

Q. At the time you looked down at him, did you see a weapon 
of any kind in his hand? 

A. No, sir. I wouldn’t have seen it anyhow. I was a little 
• excited my own self. 

Q. Did you see a weapon of any kind lying around on the 
floor? 

A. No, sir. 

31 Q. Now, did you examine the door of that building? 
A. Examine what? 

Q. Did you look at the front door of the building, or the 
house? 

A. No, sir. 

The Court. Was the door between the front room and the 
kitchen open or shut, or do you know? 

The Witness. Open. 

By Mr. McNeil: 

Q. I ask you to look at this picture now in evidence [hand¬ 
ing photograph to witness]. Do you recognize that? 

A. Yes. This is the front room. 

Q. And what is that? 

A. That is the kitchen. 

Q. Where did you see Kenion at that time, if you can tell? 



A. Over there [indicating]. 

Q. Where was he in this room? ^ j 

A. He was near the window. 

Q. Will you show the jury—step down here and show the | 
jury where you saw Kenion when you came downstairs. j 
(The witness stepped in front of the jury box.) 

A. He was over by this table, right about in here [indicating j 
on photograph]. This is the front room and this is the kitchen 
back there. Right along here was where Russell was lying 
when I came down. 

Q. Where was the defendant Kenion? 

A. He was in the kitchen. 

Q. Where—can you indicate there where in the kit¬ 
chen? 

32 A. Right by this chair. 

Q. Where was he standing? 

A. Right here. 

Q. Point that out to the jury. 

A. About there [indicating]. 

Mr. McNeil. You may resume your seat. 

(The witness resumed the witness stand.) 

Mr. McNeil. Your witness. j 

I 

Cross-examination by Mr. Miller: 

Q. What time did you see Russell there in the morning? 

A. Oh before 12 o’clock. 

Q. Before 12? 

A. Yes. i 

Q. When Kenion was there, Russell was not there, was he? 

A. No, sir. 

Mr. Miller. Thank you. That is all. 

(The witness left the stand.) 

Mr. McNeil. Carrie Holmes. j 

Thereupon Carrie C. Holmes was called as a witness for 
and on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. Now, will you state your name to the Court and the juiy ?| 

685484—(6 - 3 < j 
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A. My name is Carrie Catherine Holmes. 

33 Q. Where do you live? 

A. 423 Neal Place, Northwest. 

' Q. In November last year were you living at that address? 
A. Last year? 

Q. In November? 

A. This November gone, I was. 

Q. Yes. Do you know, or did you know one Thomas W. 
Russell? 

A. Yes. 

Q. How long had you know him? 

A. Ever since I was a child. 

Q. Do you know the defendant Rubin Kenion? 

A. I been knowing him around six years—five or six. 

Q. Directing your attention to the 11th of November did 
you see Rubin Kenion at 423 Neal Place, Northwest? 

A. Yes, sir; in the evening. 

Q. Did you see Thomas W. Russell? 

A. I saw him practically the whole day. 

Q. What time in the evening—about what time in the eve¬ 
ning did you see the defendant Kenion? 

A. Around two—between two and 2:30 or three o’clock; 
something like that. 

Q. Just tell us when you saw him what he did, when he got 
to your place? 

A. I was rooming there. It is not my place. 

Q. Rubin Kenion, you said, came there? 

A. Yes, sir. His friend- 

. Q. Who was his friend? 

A. Fred Moore. 

34 The Court. He came with him? 

The Witness. No; he came there to see him quite 

often. 

The Court. Did Moore live there too? 

The Witness. Yes, at the time. 

By Mr.. McNeil: 

Q. All right. When you saw the defendant Kenion, what 
part of the house did he go to when he came in? 
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A. He was there when I came from the store. 

Q. Then you didn’t see him when he came in there. He was 
already in the house when you came in. 

A. Yes. 

Q. Where was he in the house? 

A. Sitting at the table, scolding his wife about being in the 
street. 

Q. How is that? 

A. Scolding his wife about her gambling in the street. 

The Court. About gambling in the street? 

The Witness. Yes. 

By Mr. McNeil: 

Q. Was his wife there at that time? 

A. Yes. j 

The Court. Was that in the front room cm* in the kitchen? 1 
The Witness. Kitchen. 

The Court. All right. 

By Mr. McNeil: 

Q. How long did he remain there in the kitchen? 

A. Not very long. 

Q. At that time did he have anything with him? 

A. No, he didn’t. 

35 Q. Did he leave the place? 

A. He and his wife both. . j 

Q. Then did there come a time when he returned to the 
Neal Place? 

A. Yes. 

Q. What time did he come back the second time? 

A. In about an hour. 

Q. Did he have anything with him when he came back that 
time? 

A. Yes, sir. 

Q. What did he have? 

A. A shotgun. 

Q. Were you—did you let him in the house, or did he just 
walk in the house? 

A. He walked in. 

The Court. What part of the house did he walk in? 
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The Witness. He walked in the front door. 

The Court. Where did he go? 

The Witness. He stayed in the kitchen. 

The Court. Walked from the front door, through the front 
room, and into the kitchen? 

The Witness. Yes. 

The Court. Proceed. 

By Mr. McNeil: 

Q. When he got to the kitchen what did he do? 

A. He didn’t say anything to anyone. 

Q. I didn’t ask you what he said. What did he do? 

A. He tried to sit his gun opposite the sink. Sitting like I 
am to you, and he couldn’t—it wouldn’t stay because 
36 there wasn’t nothing to hold it. 

Q. What did he do with it then? 

A. He turned in his chair and laid it on his lap. 

Q. This chair he was seated in, where was that chair with 
relation to the front room of the house? 

A. Right beside the door that leads to the front room. 

Q. I will ask you to take a look at that picture [handing 
photograph to witness]. 

A. Yes, sir. 

Q. Now, then, step down here and show to the jury where 
he was seated, if you can tell it on that photograph. 

(The witness stepped in front of the jury box.) 

A. He tried to sit the gun there and he couldn’t because there 
was nothing to brace it, and he had to turn his chair around and 
put the gun on his lap. That made him turn his chair to the 
door. 

Q. Where was he seated then? 

:. A. Right here at the sink. The sink is there and he turned 
his chair around and laid it across his lap. 

Q. Now, come down this way and show these ladies and 
gentlemen at this end of the jury box. 

A. He was seated there. This is oil cloth there. He tried to 
put it to the sink and there was nothing to brace it, it would 
fall, so he turned his .chair up this way and pointed the gun 
that way. 

(The witness resumed the witness stand.) 


Q. Now, what occurred after he had gotten seated in that 
chair in the kitchen? What happened? 

A. Nothing happened. 

37 Q. Did you see him do anything? 

A. He waited a while. He couldn’t even speak to us 
because Harry and I was sitting at the table. To tell you the 
truth I was fussing with Harry about drinking so much. 

The Court. Who is Harry? 

The Witness. This Ward boy. 

The Court. Who is he? 

The Witness. Harry Ward. 

The Court. Were you and Harry Ward in the kitchen too? 
The Witness. Yes, sir. 

The Court. All right. 

By Mr. McNeil: * * 

Q. Where were you seated in the kitchen? 

A. By the table. 

Q. Could you see out the kitchen door into the other room 
from where you were seated? 

A. No, sir; I couldn’t. 

Q. Well, then, what, if anything, did this defendant Kenion 
do? 

A. I saw him when he got—before he twisted that way in his 
chair, he was sitting this way in the chair, just like I am sitting 
with you [indicating]. He was sitting this way. I was sitting 
at the table and Harry was sitting on that side of the table. 
That would make this boy sitting this way, and the door opened. 
The Court. What door opened? 

The Witness. The front door opened. He said, “huh-uh, 
oh, no, you won’t. You are not going to get me.” And he 
shot him. 

38 Mr. Miller. Will you talk so I can hear you over 
here. These folks want to hear you. 

The Witness. I am trying to do the best I can. I said just 
like he is sitting this way- 

Mr. Miller. You sat down and moved your head and I 
couldn’t understand you. 


The Witness. I am sorry. I am trying to make it as plain 
as I can. 

By Mr. McNeil: 

Q. Tell the jury now, just what you saw Kenion do. 

The Court. Tell it over again. 

The Witness. Just like he is sitting at this side of the table. 
I was in front, and Rubin and Harry was sitting over there on 
the other side of the table and Rubin’s body was this way [in¬ 
dicating] , which was facing the front door. Rubin twisted like 
that. I didn’t know exactly what was wrong. He said, 
“Huh-uh, no you don’t, I am going to get you before you get 
me,” and he shot. 

Mr. Miller. I am sorry. I cannot hear her. Did you hear 
her? 

A Juror. Yes; she said he said, “Oh, no you don’t. I am 
going to get you before you get me.” 

By Mr. McNeil: 

Q. Did you know who it was that he was saying that to? 

A. I didn’t until he said, “Oh Lord.” 

Q. Then what did you do? 

A. I ran upstairs. 

The Court. Who said, “Oh Lord”? 

The Witness. The boy that was shot. 

39 The Court. Before or after he was shot? 

The Witness. After he was shot. 

By Mr. McNeil: 

Q. Did you see him after the shooting—Russell? 

A. About 15 minutes after. 

Q. Where was he then? 

A. In the front. He called me. 

Q. You went to him? 

A. Yes, sir, I did. I saw him. 

Q. Did you see anything in his hands, a weapon of any 
kind? 

A. No, I didn’t. 


Q. Did you see a weapon of any kind on the floor around 
where he was? 

A. No, sir; I didn’t. 

Q. Were you there when the police came? 

A. No, I wasn’t. I was on the other side of the street facing 
the door. 

The Court. The Court will take a five-minute recess. 
(Whereupon, there was a brief informal recess at the con¬ 
clusion of which the proceeding was resumed as follows:) 

The Court. Proceed, gentlemen. 

Mr. McNeil. Your witness. 

Cross-examination by Mr. McMenamin: 

Q. Carrie, you say that on this afternoon that Rubin Kenion 
came to the house and was sitting down near the sink, right 
next to the sink? 

40 A. Right next to the sink. 

Q. You were fussing with your husband about 

drinking. 

A. Not my husband. Just a friend. 

Q. With your friend. You were fussing with him about 
drinking? 

A. Yes. 

Q. Rubin tried to put the gun down? 

A. He did. He tried to set it against the sink. 

Q. He tried to set it against the sink? 

A. Yes. 

Q. Is that just an oil cloth running down from that sink? 
A. Yes. 

Q. The gun could not be supported against that oil cloth? 
A. That is right. 

Q. So he laid the gun across his knees; is that right? 

A. Yes. After he turned in the chair. 

Q. How long was it before you heard someone come in the 
door? 

A. Five or six minuted. 

Q. Then you say Rubin said, “Oh, no you don’t”? 



A. He twisted his body first. He said, “Oh, no. No you 
don’t I will get you before you get me.” 

Q. He said, “No you don’t”? 

A. Yes. 

Q. Is that when this shot occurred at that time? 

A. That is right. 

Q. How long was it before you went in and looked at 
41 Russell? 

A. About 15 minutes. 

Q. About 15 minutes? 

A. Ten or 15 minutes. I stayed upstairs quite a while. I 
was so excited. I can’t tell you just how long. 

Q. You ran upstairs first? 

A. Yes, I did. 

Q. And then about 15 minutes later you came down? 

A. I guess it was that time. I can’t say exactly. 

Mr. McMenamin. That is all. 

The Court. Do the stairs go up from the kitchen or the 
front room? 

The Witness. From the kitchen. 

The Court. All right. 

Mr. McNeil. That is all. 

(The witness left the stand.) 

Mr. McNeil. I will call Harry Ward. 

Thereupon Harry Ward was called as a witness for and on 
behalf of the United States and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. Will you state your name to the Court and jury? 

A. Harry Ward. 

Q. Where do you live? 

A. 423 Neal Place. 

Q. Last November were you living at that address? 

A. I was. 

Q.. Did you know one Thomas W. Russell? 

A. That is right. 
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Q. How long had you known him? 

A. Ten years. 

Q. Do you know the defendant Rubin Kenion? 

A. Yes. 

r Q. How long have you known him? 

A. About ten years. 

Q. Now, on Saturday afternoon, November 11th, were you J 
at 423 Neal Place, Northwest? 

A. That is right. 

Q. Did you see Rubin Kenion that afternoon? . j 

A. Yes. 

Q. About what time was it? 

A. Between 12 and one o’clock. 

Q. You say it was about that time when he came in the 
house? 

i 

A. I imagine so. 

Q. Where were you when he came in? What part of the | 
house did he come in, the front or the back? 

A. The front. 

Q. Did he have anything with him? 

A. A shotgun. 

Q. Where did he go when he came in the front door? 

A. He came into the kitchen. 

Q. You were seated where in the kitchen? 

A. On the west side. 

Q. Gould you see the front door of the house from where j 
you were seated? 

43 A. I could not. 

Q. Where was Kenion seated in the kitchen, if he 
was seated? 

A. On the opposite side. On the east side of the kitchen. • 

Q. Take a look at that picture, will you [handing photograph i 
to witness] ? Do you recall that? 

A. Yes. I 

Q. Step down here, will you please. 

(The witness stepped in front of the jury box.) 

Q. Will you indicate on this picture where Kenion was sit- j 
ting and where you were, if you can? 
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A. In the chair. 

Q. And where was the gun at that time? 

A. He had it in his hand. 

Q. Where were you seated? You were back- 

A. I was back here [indicating on photograph]. 

Q. All right. Come on down this way and indicate to these 
ladies and gentlemen where Kenion was sitting. 

A. Right here [indicating]. 

Q. Where was the shotgun? 

A. He had it in his hand. 

• Q. You were seated back of this partition? 

A. Yes, sir. 

Mr. McNeil. All right. You may resume your seat. 
(Thereupon the witness resumed the witness stand.) 

By Mr. McNeil: 

Q. Did you hear anyone come in the front door? 

A. I heard the door open. 

44 Q. How long had Kenion been there before you heard 
the front door open ? 

A. Between ten and 15 minutes, I would say. 

Q. When the door opened did you see Kenion do anything? 
A. He put his shotgun up and shot. 

Q. What did you do after the shot? 

A. Ran upstairs. 

Q. How long did you stay up there? 

A. Long enough to go upstairs and look at the window. 

Q. Then did you come back downstairs? 

A. Yes, sir. 

The Court. What were you looking out the window for? 
The Witness. Some one to call up. 

By Mr. McNeil: 

Q. Did you come back downstairs? 

A. I did. 

Q. What did you do when you came back down? 

A. I went out to the corner, at the alley, to use the tele¬ 
phone to call up. 

Q. Did you see anything before you went out? 

A. I saw Russell lying on the floor. ’ 


Q. At th^t time did you see a gun or a knife or a weapon of 
any kind in his hand? 

A. I did not. 

Q. Did you see a weapon of any kind lying around on the 
floor? 

A. Not at all. 

Q. Did you call the police? 

A. Yes, sir. 

45 Q. Did you go back to the house after you called the 
police? 

A. Yes. 

Q. Were you there when the police arrived? 

A. Yes, sir. | 

Mr. McNeil. Your witness. 

Cross-examination by Mr. Miller: 

Q. You say you saw Russell when he came in the door? 

A. I didn't see him. 

Q. Oh, I beg your pardon. I thought you did see him. You 
were sitting in there with Carrie. 

A. Yes. , j 

Q. And you were drunk, weren't you? 

A. Practically; yes. 

Q. And she was fussing with you for being drunk, isn’t that 
true? 

A. At the time he came in; yes. 

Q. You didn't see Russell when he opened the door and came 
in the door? 

A. I heard the door. I didn't see him. 

Mr. Miller. Thank you. That is all. 

(The Witness left the stand.) 

Thereupon Dr. Christopher J. Murphy was called as a 
witness for and on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows; 

46 Direct examination by Mr. McNeil: 

Q. You are Dr. Christopher J. Murphy, Deputy 
Coroner; is that right, sir? 



A. Yes. ' . 

Q. Dr. Murphy, did you have occasion to perform an autopsy 
on the body of one Thomas W. Russell at the D. C. Morgue? 

A. Yes, sir. 

Q. On November 13th? 

A. On the 13th of November 1944, at one p. m. 

Q. Will you tell the Court the result of the autopsy? 

A. The decedent was identified to me by the name of Thomas 
Lowell, a colored man, about 39 years of age. He weighed 171 
pounds. He was five feet seven inches in height. He was 
unclothed at the time of my autopsy. He had a bandage on his 
abdomen. He had two small wounds on the inner side of each 
leg which looked as though he had been given medication 
through these wounds. I mean they were surgically produced 
for the purpose of giving medication through the veins. He 
had a long incision across the abdomen and out of the abdomen 
a large piece of gauze protruded through, and a piece of intes¬ 
tine, with an opening in the intestines, whereby drainage of 
f€>cal matter was draining on the abdomen wall. His liver—the 
right lobe of his liver was practically macerated and shot away. 
There were numerous small shots of what I would call a b. b. 
character in his abdomen—in the abdominal cavity—which I 
removed. The cause of death in this case was a gunshot wound 
of the abdomen, injuring the intestines and liver, causing 
47 profuse hemorrhage and shock. 

Mr. McNeil. Your witness. 

Mr. Miller. Thank you, Coroner. No questions. 

(The witness left the stand.) 

Thereupon Dr. Benjamin Jones was called as a witness for 
and on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. You are Dr. Jones. 

A. Yes. 

Q. Are you attached to Freedman’s Hospital? 

A. Yes, I am. 
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Q. Were you attached to Freedman’s Hospital on the 13th 
and on the 12th of November last? 

A. Yes, I was. 

Q. Do you recall attending one Thomas Russell? 

A. Yes, I do. 

Q. Who was brought into the hospital. 

A. Yes. 

Q. Can you tell the Court and jury what you did with refer¬ 
ence to his injuries, if he had any? 

A. Well, the patient came in on 11-11-44 with a large ab- | ~ 
dominal wound, with the gut and part of the omentum hanging 
out. He was treated for shock and rushed immediately to the 
operating room. A transverse incision was made and we went 
in with the idea of stopping the hemorrhage because he 
48 was losing blood very rapidly. On going in, we found 
that about one fifth of the liver had been shot away and 
also one half of the right kidney. So immediately we stopped j. 
the bleeding of the vessels which led to the kidney and took 
that kidney out and put in packings very tightly, in an attempt 
to stop the bleeding from the liver which was very, very badly 
damaged. 

Upon inspection of the gut, the front part—the entire length j 
from the duodenum down to the large gut, we found there were 
multiple perforations of the gut, and an attempt was made to 
* suture up all the holes that had been made. 

Having done this, we came out, leaving the packings in very 
tightly around the liver and in the meantime supportive therapy 
was given, about 1500 c. c. blood fluid, antitetanus and gangrene 
serum and morphine. 

Q. When did he die? 

A. 9:50 p.m. 11-12-44. 

Mr. McNeil. That is all. 

Mr. Miller. No questions, Doctor. 

(The witness left the stand.) 
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Thereupon Roland W. Valentine was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. You are Detective Roland W. Valentine. 

A. I am. 

Q. You are attached to No. 2 Precinct? 

49 A. I am. 

Q. On the night of the 12th of November last did you 
see this defendant? 

A. I did. 

Q. What time was it? 

A. About 8:30 p. m. 

Q. He was surrendered to you, was he not? 

A. He was; yes, sir. 

Q. At that time no statement was made by him? 

A. No statement was made; no, sir. 

Q. You placed him under arrest when he surrendered to you? 
A. I did; yes, sir. 

Mb-. McNeil. That is all. 

Mr. Miller. Thank you, Sergeant. No questions. 

(The witness left the stand.) 

Thereupon Paul H. Hutsler was called as a witness for and 
on behalf of the United States and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McNeil: 

Q. You are Officer Paul H. Hutsler. 

A. Yes. 

Q. Attached to No. 2 Precinct. 

A. Yes. 

Q. Officer Hutsler, do you know the defendant? 

A. I don't. No, sir. 

Q. On the 11th day of November last, Officer, did you 

50 have occasion to go to 423 Neal Place, Northwest? 

A. I did. 

Q. About what time of the day was that? 
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A. About 2:40 p. m. in the afternoon or 2:45. 

Q. You went there as the result of what? 

A. As the result of a call—a radio call. 

Q. Who was with you at that time? 

A. Private Dabbs. 

Q. You went to 423 Neal Place Northwest. What did you 
do when you got there? 

A. On arrival there I found the deceased lying on the first 
floor, front room. He had been shot in the abdomen. I re¬ 
moved him to Freedman's Hospital in the scout car. 

Q. At the time you went in there did you see a weapon of 
any kind in his hand or outside of it? 

A. No, sir. 

Q. Did you see a weapon anywhere around? 

A. No, sir. 

Q. Did you make a search of the body? 

A. When I got to the hospital I went through his pockets j 
to find his pocketbook. There was no weapon on him at that 
time. 

Q. As I understand it, you have never seen or talked to the 
defendant in this case. 

A. I have not; no, sir. 

Mr. McNeil. That is all. 

Mr. Miller. That is all. 

(The witness left the stand.) 

/ 

51 Thereupon Francis E. Davis was called as a witness 
for and on behalf of the United States and, having been j 
first duly sworn, was examined and testified as follows: 

By Mr. George E. McNeil: 

Q. You are Officer Francis E. Davis attached to No. 2 Pre¬ 
cinct. j 

A. That is correct. 

. Q. Directing your attention to November 11, 1944, did you 
have occasion to go to 423 Neal Place, Northwest? » | 

A. I did. . • • j 

Q. What time was that, sir? 

A. That was after three o'clock in the afternoon. I 

i 
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Q. Whom did you go with? 

A. I don’t recall who was in the scout car with me. 

Q. What did you do after you got there—423 Neal Place? 

A. I received certain information and went around to 303 
O Street, Northwest. 

Q. Who, if anyone, did you see there? 

A. I saw the wife of the defendant. 

Q. What did you do at 303 0 Street? 

A. I recovered a shotgun. 

Q. I will ask you to look at that gun, sir. 

A. That is the same gun; yes, sir. 

Q. Did you see the defendant there at that time? 

A. I did not. 

Q. Did you see the defendant after that—after you 
52 had recovered this gun? 

A-. The same day? 

Q. Well, any time after that. 

A. I saw him at the Morgue. That is the first time I had 
seen him. 

Mr. McNeil. That is all, sir. 

Mr. Miller. No questions, Sergeant. 

(The witness left the stand.) 

Mr. McNeil. If your Honor please, the Government offers 
in evidence this shotgun. 

Mr. Miller. We have no objection. 

(Thereupon a shotgun, not marked for identification, was 
received in evidence). 

Mr. McNeil. With that we rest. 

' i Mr. Miller. May we come to the bench, your Honor? 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice, as follows:) 

Mr. Miller. For the sake of the record I am asking your 
Honor to direct a verdict of not guilty. The only evidence in 
the case is that this man- 

The Court. If you want to make a serious argument I will 
excuse the jury. 

Mr. Miller. All right. 
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(Thereupon, at the conclusion of the foregoing conference 
counsel returned to the trial table and the trial proceeded as 
follows:) 

The Court. You may excuse the jury. 

(Thereupon, the jurors were excused from the 

53 courtroom, and the trial proceeded in the absence of 
the jury as follows:) 

Mr. McNeil. If your Honor please, I am sorry, but Detec¬ 
tive Sergeant Felber is present here and I would like to put 
him on the stand if I may before they make their motion. 

Mr. Miller. If George overlooked it, I have no objections. 

The Court. Is it material to this case? 

Mr. McNeil. I think it is material to our case. I think we 
ought to have him. 

The Court. All right. 

(Thereupon, the jurors returned to their seats in the jury 
box and the trial proceeded in the presence of the jury as 
follows:) - | 

Thereupon Richard J. Felber was called as a witness for and 
on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. McNeil: 

I 

Q. You are Detective Sergeant Richard J. Felber; is that 
right? 

A. That is right. 

Q. Attached to police headquarters, homicide squad; is that ! 
right? 

A. Yes, sir; I am. 

Q. Officer Felber, directing your attention to on or about 
the 12th of November, did you see the defendant Rubin J 
Kenion? 

54 A. I did not. 

Q. Did you see him at any time after the 12th? 

A. Yes, I did. 

Q. Can you tell us when you saw him? 

A. I saw him in the office of the homicide squad on Monday 
morning, November 13, 1944. 

685484—16 - 4 
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Q. At that time did you have anything to say to him, or he 
to you? 

A. Yes, sir, I did. I asked him if he was Rubin Kenion and 
he said that he was. I asked him if he had some trouble on 
Saturday, November the 11th at 423 Neal Place. He said that 
he did. I asked him who he had the trouble with. He said with 
a man by the name of Russell. 

I said, “What was the trouble about.” 

He said, “Well, my lawyer told me not to make any state¬ 
ment.” 

He said, “However, I will tell you it was self-defense.” 

I said, “What do you mean by self-defense, anyway.” 

He said, “Well, I heard that he was looking for me and when 
he came in the door he had his hand in his pocket so I shot him.” 

So I asked him, “Did you see him with any weapon?” 

He said, “Oh, yes. I saw him with a gun in his hand.” 

I said, “What kind of a gun was it?” 

He said, “It w’as a short dark gun.” 

I said, “What happened after the shooting?” 

He said, “After I shot him I ran out the back door.” 

I said, “Did you take the shotgun with you?” 

He said, “Yes.” 

I said, “What did you do with it?” 

55 He said, “I took it home and put it in my closet of my 
room at 303 O Street.” 

I asked him if he wanted to give a statement of what he had 
just told me and have it taken down in typewritten form. He 
at first said, ‘Yes.” 

So, I called the stenographer and the stenographer started 
the heading of the statement. At that time he said, “No, I 
don’t want to make any statement.” That was all the conver¬ 
sation I had with him. 

Mr. McNeil. Your witness. 

Mr. Miller. Thank you, Sergeant. 

(The witness left the stand.) 

(Thereupon, the jurors were excused from the courtroom, and 
the trial proceeded in the absence of the jury, as follows:) 
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Motion for Directed Verdict on Behalf of the Defendant 

Mr. Miller. We respectfully ask your Honor to direct a ver¬ 
dict in this case. I am mighty glad my distinguished young . j 
friend, fair as he always is, that he did call Felber to testify to 
what the defendant told him. The defendant was in there 15 | 

minutes, not molesting anybody. The deceased approached i 
him in a menacing manner with a gun in his hand and he 
shot him. 

I respectfully say to your Honor that that is the Govern¬ 
ment's case and I see no way on earth that my good friend > 
could ask for any degree on the Government's own case. The 
colored woman said he said, “I will get you before you get me." j 

The other one was drunk. He didn't know what happened 
in the house. I ask your Honor to direct a verdict. 

The Court. Just how serious are you, Mr. Miller, in 
56 your argument? 

Mr. Miller. Well, may it please your Honor, I dis¬ 
cussed it with Mr. McMenamin and he seems to disagree with | 
me. He thinks the case ought to go to the jury as to man- ! 
slaughter, but I don't. However, I have so much regard for 
your Honor I will withdraw the motion as to the directing of 
a verdict. I think Mr. McNeil will tell your Honor he doesn’t 
contend—do you—I think there is nothing but manslaughter 
to go to the jury on. 

What about it, George? 

The Court. I think the Court should make this observation. 

1 

I have noticed in this jurisdiction the District Attorney often 
offers in evidence statements made by the defendant which are 
favorable to the defendant. Then the defendant's counsel takes j 
the position that that self-serving declaration was made as part 
of the Government’s case and that the Government therefore 
says that the statement is true and it being true the defendant! 
is entitled to a directed verdict. 

Well, of course, I have never felt that there is any obligation 
on the part of the Government to offer the statement. I have 
never seen any reason for it. ^ The defendant has an opportu¬ 
nity to make his self-defense; he has an opportunity to say 
what happened. 


Therefore, the Court doesn't think there is any obligation on 
the part of the Government to offer these statements, unless 
there are some special circumstances. There might be an occa¬ 
sion in which it would be proper to do it, but assuming that it 
is a proper thing to do, the Court doesn’t think at all because 
the Government feels under some moral obligation to offer a 
statement that that ties the hands of the Government 

57 and obliterates the affirmative evidence which the Gov¬ 
ernment has offered. 

Now, if the Government’s testimony is true, of course, this 
is murder in the first degree up to this time. The man takes a 
gun and carries it to a place where he is expecting this man to 
be. As soon as he comes in the door he kills him. The man has 
no pistol, so the evidence shows, no gun, no anything. If that 
isn’t murder in the first degree there is no such thing as murder 
in the first degree. The Court doesn’t mean to say the testi¬ 
mony is true, because the Court doesn’t know anything about 
the defense. He may have a complete defense, but up to this 
time the Court cannot direct a verdict. 

Bring in the jury. 

! (Whereupon, the jurors returned to their seats in the jury 
box and the trial proceeded in the presence of the jury as 
follows:) 

Evidence on Behalf of the Defendant 

Thereupon James Ricks was called as a witness for and on 
behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

' Direct examination by Mr. McMenamin : 

Q. What is your name? 

A. James Ricks. 

Q. Where do you live, James? 

A. 432 Neal Place, Northwest. 

58 Q. Do you know Rubin Kenion, the defendant here? 

A. I have known him about 25 years. 

Q. Did you know Thomas Russell, the deceased?, 

A. Yes, sir. ; 
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Q. How long did you know him? 

A. About 12. 

Q. Twelve what? 

A. About 12 years. 

Q. On November 11th did you see Thomas Russell? 

A. Yes, sir. 

Q. Where did you see him and what was he doing? 

A. That morning around ten o’clock we were shooting crap 
out there in the street. 

Q. Where abouts? 

A. Right in front of my house. 

Q. What did you see happen? 

A. When the scout car turned in they quit shooting crap. 

After the scout car drove around the street there was a boy i 
called Lucky—William or something—he slapped Lucky across 
the head two or three times. 

Q. Who slapped Lucky? 

A. Thomas Russell. 

The Court. Were they both shooting craps together at that 
time in the street? 

The Witness. Thomas Russell and the other boy was shoot¬ 
ing craps. Rubin wasn’t around there. 

By Mr. McMenamin: 

Q. All right, then. What did you see happen? 

A. After he had knocked Lucky down he and Mrs. 

59 Kenion got into it some way about some money. He !• 
said he was going to kill the whole crowd, Rubin and 
all of them. 

Q. Who said that? 

A. Thomas Russell. 

Q. Whom did he tell that to? 

A. Mrs. Kenion. He said he was going to kill the whole 
family, Rubin and all of them. He said he was going home and j 
get a. gun. He goes around the alley and he was gone about 
15 or 20 minutes and he came back and he stood there in front | 
of the door about 20 minutes. 
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Then he goes up the street, at the corner of the alley, and 
stood around about two or three hours, I reckon, until he seen 
Rubin come in the street. When Rubin came in the street and 

i _ • 

goes in 423, in Fred Moore’s house, he rushes in behind him 
and shortly after that I hear the gun go off. 

Mr. McMenamin. Your witness. 

• i • 

Cross-examination by Mr. McNeil: 

Q. You say he hit this fellow Williams over the head? 

A. Yes, sir; two or three licks. 

Q. What did he hit him with? 

A. His fist. 

Q. And then he had an argument with Mrs. Kenion? 

A. Yes. 

Q. You saw Rubin Kenion at the corner when Russell left 
the place? 

A. No. I hadn’t seen Rubin before he came in there around 
2:30 or 3 o’clock. 

Q. Did you see Rubin at any time? 

60 A. No; I didn’t see Rubin that morning at all. 

Q. You said Russell left and went up somewhere near 
the comer. 

A. He said he was going home and get his gun. He goes away 
about 15 minutes and then comes back and stayed all evening, 
until Rubin came in the street. 

Q. Did you see Rubin come up the street? 

A. Sure; I saw Rubin come up the street. 

Q. Did he have a shotgun with him? 

A. Sure he had a shotgun with him. 

Q. Did you see him go in 423 Neal Place? 

A. Sure. 

Q. How long had he been in Neal Place before Russell came 
in? 

A. Oh, Russell had been in Neal Place all the time. 

Q. You didn’t see Russell have any gun, did you? 

A. No; I didn’t see no gun, but he said he was going to get 
it and come back. 

Q. That is all you know about it. Did you hear a shot? 

A. Sure I did. 
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Q. Did you go in the house after you heard the shot? 

A. I went in the front door where the boy was shot. It was 
right across in front of where I lived at. 

Q. You didn’t go inside? 

A. I stood there at the door. 

Q. Was the door open? 

A.. I opened the door when the police was there. He was 
lying on the floor. 

Q. You saw Russell lying on the floor? 

61 A. Sure. | 

Q. You didn’t see any gun in Russell’s hands when 

he was lying on the floor? 

A. I didn’t see no gun then. 

Q. You didn’t see any? 

A. No; but he said he was going after it. 

Q. I didn’t ask you that. I asked you if you saw a gun 
in his hand or a gun lying around on the floor?. 

A. No; I didn’t see no gun in his hand. 

Q. And you didn’t see one on the floor anywhere near him? 

A. No; I didn’t see one on the floor anywhere near him, 
but I am just telling you what he skid. 

Q. You are only telling what he said he was going to do. 

A. I am only telling what he said he was going to do and 
then he came back. 

Mr. McNeil. That is all. 

The Court. Who occupies this house at 423? Whose house j 
is it? 

The Witness. Fred Moore lived in there for one. 

The Court. Does anybody know anything about this house, j 
* or don’t you want anybody to know about that? 

Mr. McNeil. If your Honor please, I only know what the j 
evidence has disclosed about it. That is all we have. * j 
The Court. Does Kenion live in the house? Is that where 
he lived? , 

The Witness. No. Kenion has an apartment right under me. 
The Court. How far away from this house? 

The Witness. Right across the street. I live at 432. 

62 The Court. That is where he lived at that time— 
Kenion? 
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The Witness. He lived on O Street, but he had an apart¬ 
ment around there too, where his sister-in-law lives. 

The Court. He had two places to live? 

The Witness. He has a place where his sister-in-law lives. 
The Court. How far is that from 423? 

The Witness. Right across in front of it. 

The Court. Where is the other place he lives? 

The Witness. 303 0 Street. 

The Court. How far is that? 

The Witness. About a block. 

By Mr. McNeil: 

Q. So far as you know, he doesn’t live at 423 Neal Place? 

A. Who? 

i Q. Kenion, he didn’t live there in 423 Neal Place? 

A. No; He didn’t live there. 

Mr. McNeil. That is all. 

Redirect examination by Mr. McMenamin: 

Q. Were you ever at Russell’s house? 

A. Sure I have been in Russell’s house. 

Q. Have you ever seen Russell with a gun in his hand? 

A. Sure I have seen him with a gun. 

Q. You say you have known Rubin" for 25 years? 

A. I have known Rubin all my life. 

Q. Do ypu know other people around the neighborhood that 
know him? 

A. Yes. 

63 Q. Do you know what his reputation is among those 
for peace and good order? 

A. Good; as far as I know, I never heard nothing wrong 
about him. 

Mr. McMenamin. That is all. 

(The witness left the stand.) 

Thereupon Frances Kenion was called as a witness for and 
on behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McMenamin: 

Q. What is your full name? 

A. Frances Kenion. 


Q. Where do you live? 

A. 303 0 Street, Northwest. 

Q. Are you related to the defendant here? 

A. Yes, I am. 

Q. What relation are you? 

A. Wife. 

Q. And on November 11th, state whether or not you had seen 
the decedent Thomas Russell on that day? 

A. Yes, sir; I did. 

Q. Where did you see him? 

A. On Neal Place. 

Q. At what time of the day? 

A. About ten o’clock. 

Q. What happened? 

64 A. I saw a crowd out in the street when I entered 
Neal Place and X went over next to where I live, 432, 
upstairs, and I came down and they were out there gambling. 
So I asked him for the dollar he had borrowed from him. 

Q. Asked who? 

A. Russell. He had borrowed a dollar from me. So I asked j 
him for it. He started to swear. He said he wasn’t going to 
give me nothing. He said he wasn’t afraid of the whole so- 
and-so family. He was going to kill Rubin and the whole j 
family. So I went on home after that. Rubin came in about 
11:30 or 12 o’clock. So I told him when he came in, I said, j 
“You had better be careful if you go around Neal Place, because | 
I asked Russell for this dollar he owed me and he said he was 
going to kill you and the whole family.” j 

He said, “I am not thinking about Russell.” 

So he went on in the kitchen a while and after that he went I 
out. Where he went then I don’t know. 

Mr. McMenamin. That is all. 

Cross-examination by Mr. McNeil: ! 

Q. Did he take the shotgun with him when he went out? 

A. No; he didn’t have it when he left that day. 

Q. Did he take a shotgun out of there at any time? 

A. I didn’t see him when he got the shotgun because I went 
to bed. When I woke up I heard about the shooting. 


Q. You knew the shotgun was there? 

A. Certainly I knew the shotgun was there. 

Q. But you didn’t see him take it out? 

A. No, I didn’t. 

65 Q. What time was it that he left? 

A. It was around 12 o’clock. 

Q. Did he come back to the house again? 

A. If he did I didn’t see him when he came in because I went 
to bed. 

Mr. McNeil. That is all. 

Mr. McMenamin. That is all. 

(The witness left the stand.) 

Thereupon Ben Edwards was called as a witness for and on 
behalf of the defendant and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. McMenamin: 

Q. State you full name. 

A. Ben Edwards. 

Q. Where do you live? 

A. 48 H Street. 

Q. What do you do for a living? 

A. Pressing. 

Q. Press clothes? 

A. Yes, sir. 

Q. Do you know Rubin Kenion, the defendant? 

A. I do. 

Q. Do you know Thomas Russell, the deceased? 

A. Yes, sir. 

Q. How long have you known Rubin? 

A. I have known Rubin ever since he was a baby. 

66 Q. How long had you known Thomas Russell? 

A. I have been knowing him about eight months now, 

I guess. 

Q. Did you see Rubin on Saturday, November the 11th? 
A. No, sir; it was Friday I saw him. 

Q. You saw him Friday? 

A. Yes. 


Q. Where did you see him? 

A. I went to his home and we went around to Mr. Lee’s j 
barber shop. * | 

Q. What did you do around there? 

A. Well, Mr. Lee had already spoken to us before then 
about getting some hunting license, so we went around there 
Friday. We was going Saturday morning to get the license over 
in Virginia, but I got a job that Friday afternoon so I didn’t 
go back on Saturday. 

Q. Was there any conversation between Mr. Lee and Rubin | 
Kenion about a gun? 

A. Well, Lee told him to bring his gun around there. 

Q. Around where? 

A. To Lee’s barber shop. 

Q. When did he tell him to bring it around? 

A. He told him to bring it Saturday. | 

Q. Are you acquainted with the house 423 Neal Place? | 

A. I am. 

Q. Do you know who lives there? 

A. A fellow by the name of Buffalo. 

Q. Did you ever see the deceased Thomas Russell there? 

A. Yes, sir. 

67 Q. Under what circumstances did you see him there? 

A. Well, about two months, maybe a little better, from 
the time he got killed, it was on a Sunday afternoon around 
three o’clock, I guess, he and two more men. They went in 
this fellow’s place—Buffalo. 

Mr. McNeil. I object to this testimony unless it is shown 
that this defendant was there. 

Mr. Miller. May we come to the bench and tell you the 
reason. 

The Court. All right. 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice as follows:) 

Mr. McMenamin. What we are trying to bring out, your 
Honor, is this: This same deceased, in the same house, about 
two months previous, was in a shooting scrape and ran out of 
the door with an automatic in his hand. A man had been shot 
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in the shoulder and this man saw him when he was showing the 
wound in his shoulder. It was a shooting scrape in the same 
house. 

The Court. Well, it is a long shot. Can you offer any evi¬ 
dence that this man, your client, knows anything about that 
particular shooting scrape? 

Mr. Miller. Yes; Kenion was told about it. We can bring 
it home to Kenion. 

The Court. Well, I will admit it if you can follow it up by 
showing that Kenion had heard about it. 

Mr. Miller. Oh, yes; we can do that. 

The Court. All right. 

(At the conclusion of the foregoing conference 
68 counsel returned to the trial table and the trial pro¬ 
ceeded as follows:) 

By Mr. McMenamin : 

Q. Will you go on with what you were saying about you 
had seen Thomas Russell at 423 Neal Place? 

1 A. Yes, sir. On a Sunday afternoon, I think it was around 
about three o’clock, he and two more fellows, they went in 
there. 

Q. Keep your voice up. . 

I A. About three o’clock, maybe a little after three, on a Sun¬ 
day afternoon, about two months prior to that time he got 
killed, he and two more fellows goes in Buffalo’s place. They 
weren’t in there very long before I heard three shots. At that 
time Russell and the other two men came running out. Russell 
had a pistol in his hand. 

They said, “Shoot him. Shoot him.” 

He said, “I haven’t any balls.” 

1 So he went down the alley and went home, I reckon. So 
this fellow came over across the street where I was at and then 
he said he had a close call. He had a bullet through the shoulder 
of his coat, just through the left side of his coat sleeve, around 
his shoulder. 

. Q. You say you have known Rubin Kenion all of his life? 

A. All of his life. 


Q. Do you know other folks around the community that 
know him? 

A. Yes. 

Q. Do you know what his reputation is with those people 
for peace, good order? 

69 A. It is good. 

Mr. McMenamin. That is all. 

Cross-examination by Mr. McNeil: 

Q. This shooting you claim happened occurred about two 
months prior to the November of this other shooting; is that 
right? 

A. Yes; about two months before the other shooting. 

Q. You were not in the house, were you? 

A. No, sir; I was right across the street. 

Q. You don’t know what went on in there that caused the 
shooting? 

A. No, sir. I don’t know what caused the shooting. 

Q. You don’t know whose fight it was, do you? 

A. No, I don’t. 

Q. You say that Russell was shot in the shoulder? 

A. Through the left shoulder, in his coat sleeve, right along 
here [indicating], because he came and showed me and a girl 
named Lucille. Lucille Redmand. 

Q. How long had you known Fred Moore, known as Buffalo? 
A. I have known him about the same time I have known 
Russell, I would say about eight months now. 

Q. Do you know whether Fred Moore was in the house at 
the time of that shooting? 

A. No, sir; I don’t. I didn’t go in the house. 

Mr. McNeil. That is all. 

Mr. McMenamin. That is all. 

(The witness left the stand.) 

70 Thereupon Fobd White was called as a witness for 
and on behalf of the defendant, and, having been first 

duly sworn, was examined and testified as follows: 

Direct examination by Mr. McMenamin : 

Q. State your full name? 

A. Ford White. 
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Q. Where do you work? 

A. Pullman Company. 

Q. Are you acquainted with the defendant Rubin Kenion? 
A. Yes. 

Q. Taking you back to November the 11th past, did you 
see him on that day? 

A. Yes, I did. 

Q. WTiere did you see him? 

A. Near his home. 

Q. Under what circumstances? Did you have any business 
dealings with him or any other dealings? 

A. The usual conversation and he carried me to Griffith’s 
Stadium to secure tickets for a football game that took place 
that night. 

Q. Did you have any other dealings with him? 

A. He carried me home. He borrowed a friend’s car and 
carried me home. After that he left. 

Q. Did he say anything about a hunting license? 

A. Yes, sir. 

Q. Tell us about that. 

71 A. I gave him my license to be renewed. 

Q. When was this? WTiere did you do it? 

A. At my home, the same date. 

Q. November 11th? 

A. Yes. 

Q. About what time of day? 

A. I will say one o’clock. 

Q. Did you give him any instructions about your license? 
A. It was to be renewed. We were going hunting the fol¬ 
lowing Monday. 

Q. Now, how long have you known Rubin Kenion? 

A. 12 or 13 years. 

Q. Do you know other people who know him? 

A. Yes, sir. 

Q. What is his reputation among them for peace and good 
order? 

A. Good. 

Mr. McMenamin. That is all. 
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Cross-examination by Mr. McNeil: 

Q. This was on Saturday, November the 11th, that you saw 
Kenion; is that right? 

A. Yes. 

Q. You were going to a football game that night? 

A. Yes, sir. 

Q. With reference to this hunting license, where was this 
license to hunt? 

A. State of Virginia, Spottsylvania County. 

Q. You had a license in your name? 

72 A. I had an old license and I gave it to him to be 
renewed. 

Q. It was in your name? 

A. It was in my name; yes, sir. 

Q. He was going to get it renewed in his name? 

A. Oh, no. In my name. 

Q. You were going hunting on Monday? 

A. Yes, sir. [ 

Q. Were you going to go with him? 

A. Yes, sir. [ 

Q. That would be the 13th, Monday, November the 13th 
you were going to go hunting? 

A. Yes, sir. 

Q. What time of the day Saturday was it that you saw 
Kenion? 

A. I first saw him just after noon, a little after 12—between 
12 *md 12:30. 

Q. You only saw him one time that day? 

A. I saw him later that afternoon. 

Q. What time in the afternoon? j , 

A. Oh, it must have been 9: 30 or 10 o’clock. 

Q. At night? J 

A. Yes, sir. 

Q. Where did you see him? 

A. At my home. 

Mr. McNeil. That is all. 

Mr. McMenamin. That is all. 

(The witness left the stand.) j 



Mr. Miller. We have one further witness summoned, 

73 may it please the Court, but he has not arrived. This 
man is a business man, a storekeeper. We sent a regu¬ 
lar summons out for him. If it would not be imposing upon 
your Honor we would like to ask for an adjournment now—if 
that is not imposing upon your Honor too much. 

The Court. I will have to do it because it is serious. The 
difficulty is we cannot resume until probably two because the 
Court is in general term from half past twelve on. The Court 
will recess until 1:45. 

1 (Whereupon, at 12:15 p. m., a recess was taken until 1:45* 
o’clock p. m. of the same day.) 

74 AFTER RECESS 

The proceedings were resumed at 1:30 o’clock p. m. at the 
expiration of the recess. 

The Court. Proceed. 

Mr. Miller. Call Mr. Dansky, please. . 

Thereupon Reubin Dansky was called as a witness for and 

on behalf of the defendant, and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McMenamin: 

Q. What is your full name, please? 

A. Reubin Dansky. 

Q. What is your occupation? 

A. Grocer. 

Q. Where is your store? 

A. 441 N Street, Northwest. 

Q. How long have you been in business? 

A. Five years. 

Q. Do you know Rubin Kenion, the defendant here? 

A. I do. 

Q. How long have you know him? 

A. Since I have been in business. 

Q. Did you know the deceased here, Thomas Russell? 

A. I did. 

Q. How long have you known him? 
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A. Same length of time. : . 

• Q. About five years? 

75 A. That is right. 

Q. Did you ever have any trouble with the deceased, 
Thomas Russell? 

A. I did. 

Mr. McNeil. I object. 

The Coubt. Objection sustained. 

Mr. Miller. May we come to the bench, your Honor? 

The Coubt. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Miller. We want to show by this witness that this 
deceased had been in his store the latter part of October and 
previous to that had carried a pistol; that the deceased had hit 
this man in the head with a pistol; assaulted him with a dan¬ 
gerous weapon, and that the defendant knew about it. That is 
admissible. 

Mr. McNeil. I object to that, whatever happened between 
him and this man. 

The Coubt. Well, the only reason it would be admissible—of 
course, it is dangerous testimony to admit to the jury; no 
question about that—but the reason it would be admissible is 
this, I suppose he is going to defend himself on the ground he 
was afraid of this fellow. 

Mr. Miller. Absolutely. 

The Coubt. And if he had a reputation of being a dangerous 
man that might influence the man's judgment. 

Mr. McNeil. Yes; and he knew about that. I think prob¬ 
ably that is correct, your Honor. 

76 Mr. Miller. The first of November, it was common 
gossip in the place up there. 

The Coubt. The question is whether you are to put him on 
the stand first though. 

Mr. McNeil. I think that would be the usual procedure. 
That is why I have been objecting to the other going in. 

The Court. You say he testified that he knew about that? 

Mr. Miller. Yes; it was common knowledge. 

(Counsel returned to the trial table.) 

685484—16 - 5 
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By Mr. McMenamin : 

Q. Can you tell us when it was that you had this trouble with 
the deceased? 

A. It was about three weeks previous to when he was shot, 
three or four weeks, something like that. 

! Q. Can you tell us, please, what it was? 

A. I sold him a case of beer. He didn’t have the money for 
the deposit on the case. He paid me for the case of beer, and 
I told him I would let him have the case, and when he was 
finished with it to bring it back. He told me he would. Well, 
he sent one of his boys back that hangs around the place there, 
and the boy brought the case in the store and left it there. 
About five minutes later the same boy walks in there and wants 
to take the case out, and I told him not to. 

Well, he grabs a hold of the case and ran outside. I keep 
a gun in the store, and I got that gun out of the drawer and ran 
after him, and about 10 or 15 feet away from the store he 
dropped the case and kept running. Well, I bent down to pick 
up the case, and someone came up behind me and grabbed the 
gun out of my hand. 

77 Q. Do you know who that some one was? 

A. Yes. That was Thomas Russell. As I turned 
around to see who it was, he took the butt of the gun and hit 
me in the forehead. Then I fell down. When I got up, I hit 
him back, and as I was hitting him the fellow that took the case 
came back and both of them jumped on me. About two min¬ 
utes later the police department came over and stopped us. 

Q. Now, you say you have known Thomas Russell for about 
five years? 

A. That is right. 

Q. Do you know other people around the neighborhood that 
know him? 

A. Yes, sir. 

Q. Do you know what his reputation was for peace and 
good order? 

A. Yes, sir. 

Q. What was it? 

A. Very bad. 
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Q. And you say you knew Rubin Kenion five years? 

A. That is right. 

Q. Do you know other people around that know him? 

A. That is right. 

Q. What is his reputation for peace and good order? 

A. Very fine. 

Q. I will ask you one thing further. Did you ever see 
Thomas Russell with a gun of his own? 

A. I don't know whether it was his own, but I have seen him 
with a gun many times. 

Q. You saw him with a gun? 

78 A. Yes, sir. 

Q. When was that? 

A. In the store. 

Q. In the store? 

A. That is right. 

Mr. McMenamin. That is all. 

Cross-examination by Mr. McNeil: 

Q. Before this occasion that you say you had some trouble 
with Russell, had you had trouble with him prior to that time? 

A. Oh, yes; we had had trouble quite some time. I have had 
to tell him to get out of the store and stay out on other 
occasions. 

Q. In other words, you had a little feud on between you for 
some time prior to this? 

A. No, no; he came in and bought things off of me many 
times, but when he was drinking many times he would come in 
and I would tell him to get out and stay out. 

Q. On those times he didn’t attempt to do anything to you, 
did he? 

A. No; he never attempted to do anything. 

Q. You weren’t afraid of him, were you? 

A. No, sir. 

Mr. McNeil. That is all. 

Mr. Miller. Thank you, brother. 

(The witness left the stand.) 

Mr. McMenamin. Julius Lee. , . 


« 
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79 Thereupon Julius Lee was called as a witness for and 
on behalf of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

Direct examination by Mr. McMenamin : 

Q. What is your name, please? 

A. Julius Lee. 

Q. What is your business? 

A. Barber. 

Q. Where is your shop? 

A. 1300 Fifth Street, Northwest. 

Q. Do you know the defendant here? 

A. Yes, sir. 

Q. How long have you known him? 

A. Oh, I don’t know; around 10 or 12 years, something like 
that. 

Q. I will take you back to November 11th and ask you if 
you had seen him on that date? 

A. Yes, sir. 

_ Q. What time of day did you see him? 

A. Around 9:30 Saturday morning. 

Q. What was the occasion of your seeing him? 

A. He was my first customer in the shop on Saturday 
morning. 

Q. Did you have any talk with him about a gun? 

A. Yes, sir; I did. 

Q. What was it? 

A. He was supposed to bring it up for me to oil it for 

80 him, to show him how to oil it up. He was going hunting 
on a Monday. 

Q. WTiat did you ask him or tell him to do? 

A. I told him I wouldn’t have time to fix it in the morning, 
but he could bring it up there and I leave it, and I would fix it 
up between that time and Monday. 

Mr. McMenamin. That is all. 

Mr. Miller. That is all. 

Cross-examination by Mr. McNeil: 

Q. You say you didn’t have time to do anything on Saturday? 
A. That is right. 
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Q. And you didn’t do anything on Saturday? 

A. He never got up there. 

Q. He never brought it to you? 

A. No. 

Mr. McNeil. That is all. 

(The witness left the stand.) 

Mr. McMenamin. Will you see if William Newton is there. 

Thereupon William Newton was called as a witness for and 
on behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. McMenamin : 

Q. Will you state your full name, please? 

A. Willie Newton. 

81 Q. Where do you live? 

A. 1621 New Jersey Avenue, Northwest. 

Q. Do you know Rubin Kenion, the defendant here? 

A. Yes, sir. 

Q. Did you know Thomas Russell, the deceased? 

A. I did, sir. 

Q. Taking you back to November 11th, past, did you see 
Thomas Russell that day? 

A. I did, sir. 

Q. Where did you see him and under what circumstances? 

A. I seen him around between 10 and 11 o’clock, I judge, in 
Neal Place right on the comer of the alley. 

Q. Did you have any conversation with him? 

A. I did, sir. 

Q. What was that? 

Mr. McNeil. I object to it, your Honor, the conversation of 
Russell. 

The Court. Well, I will talk to counsel. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. McMenamin. The deceased asked this man for a loan of ' 
his gun on that morning. 

The Court. For what purpose? 

Mr. McMenamin. To shoot this fellow’s whole family. 



The Court. You mean that is what he told him he wanted 
with it? 

Mr. McMenamin. I don’t know. Unfortunately this man, 
I haven’t had a chance to talk with him before I put him 

82 on the stand. 

The Court. You had better talk with him now, then. 
Mr. McMenamin. All right. 

(Counsel returned to trial table, and Mr. McMenamin re- 
, tired from the courtroom with witness Newton and returned, 
after which the trial proceeded as follows:) 

The Court. Come back to the bench. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Miller. We want to tell the Court that Kenion knew 
nothing—Mr. McMenamin will tell you what we expect to 
prove. , 

Mr. McMenamin. Kenion knew nothing about this testi¬ 
mony that was going on, and I just found out from him that 
this witness heard the argument, was right there in the vicinity 
when they were arguing. 

>i The Court. Heard the argument between this negro wench 
and- 

Mr. McMenamin. Yes; and the deceased came over to him. 
The Court. After the argument? 

Mr. McMenamin. Yes; and asked him—this boy’s nickname 
is Five-Up—and asked him for a gun, and he says, “No, I am 
not going to give you any gun,” and he says, “Well, I am going 
to get one and you are the first one I am going to shoot.” 

The Court. That is admissible. 

(Counsel returned to the trial table.) 

By Mr. McMenamin : 

Q. Going back to November 11th, you stated that 

83 you saw Thomas Russell that morning. 

A. I did, sir. 

1 Q. Now, will you please tell what you saw and anything 
that he may have said to you, or anything you heard right then? 

A. Well, right at the time between about, I would say, 10:30 
or 11 o’clock, I was on my way to the office to get my money, 
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so I dropped through the alley and I heard an argument up 
the street, but I didn’t pay any attention to the argument, so 
Thomas Russell came down, or walked down to me- 

The Court. Did you hear any of the argument? 

The Witness. Not to understand it. 

Mr. McNeil. I object to it, your Honor. 

The Court. He said he didn’t hear it. 

Mr. McNeil. I am objecting to that in light of what we had 
at the bench. 

The Court. It is admissible. 

The Witness. Thomas Russell walked up to me and asked 
me for a gun, and I told him I didn’t have any. So then he 
turns around and says, “Well, I thought you was a friend of 
mine, and you won’t let me have any.” 

I says, “I haven’t got any.” * j 

Then he says, “Well, I will get one, and you is the first one 
I am going to hurt when I get one.” 

So I walked on away from him and went down and got my 
money. That is all I know about it. 

By Mr. McMenamin: 

Q. What do you do for a living? 

A. I am a painter by trade, sir. 

Mr. McMenamin. That is all. ! 

84 (The witness left the stand.) 

Mr. Miller. Call Jasper Kenion, please. 

Thereupon Jasper Kenion was called as a witness for and 
on behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

I 

Direct examination by Mr. Miller: 

Q. Tell me your name? 

A. Jasper Kenion. j 

Q. Are you the brother? 

A. Yes, sir. 

Q. Did you know Thomas Russell? 

A. Yes, sir; I did. 

Q. Sometime before the unfortunate affair, did you see him? 

A. Yes, sir. 
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Q. What happened? 

A. Well, I was coining along Neal Place- 

Q. Just how long before? 

A. The night before this happened, on Saturday. It was 
Friday night. 

Q. All right, go ahead. 

A. I was coming along the street, and somebody came up 
behind me and stuck something in my back, and I said, ‘What 
is the trouble?” and he said, “Oh, I thought you was Rubin.” 
So I said, ‘What is wrong with you and Rubin?” 

He said, “Never mind; you can tell him I am looking 
85 for him, and I am going to get him, too.” 

Mr. Miller. Thank you. Go ahead. 

Cross-examination by Mr. McNeil: 

Q. What time of night was that? 

A. It was around about eight or nine o’clock, I imagine. 

Q. You had known Russell before this a long time, had you? 
. A. Yes, sir. 

Q. You had seen him often? 

A. Not very often. 

Q. Had you ever been around 423 Neal Place? 

A. Occasionally. 

Q. And you had seen him there? 

A. No; I hadn’t seen him around there. But I had seen him 
before that. 

Q. You know he doesn’t live at 423 Neal Place, don’t you? 

A. I know that. 

Mr. McNeil. That is all. 

Mr. Miller. Thank you. That is all. 

(The witness left the stand.) 

Mr. Miller. Go around and take the stand, Rubin. 

Thereupon Rubin Orlando Kenion the defendant, was 
called as a witness in his own behalf and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. McMenamin : 

Q. Give your full name. 

A. Rubin Orlando Kenion. 
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Q. Where do you live? 

A. 303 O Street, Northwest, apartment 2. 

Q. Where do you work? 

A. Safeway Warehouses, and Falls Church Textile Service. 
Q. How long did you work there? 

A. Safeway? 

Q. Yes. v ] 

A. I was only there about three weeks. 

Q. I want you to speak out and go back to November 11th 
and tell about the incident with Thomas Russell. 

A. Well, ladies and gentlemen of the jury, and your Honor, | 
on November 11th I was in the barber shop at half past nine, 
at 5th and N. Mr. Lee wasn’t in, and I asked Paul, the 
barber- 

The Court. Don’t run your words together. Now, speak up 
and speak loudly. 

The Witness. I say Mr. Lee was not in the shop, and I 

• asked Paul, the boy in the next chair where was Mr. Lee. He! 
said, “Rubin, he is across the street eating breakfast.” 

I said, “I will go over and see him. I know he wants to see 
me anyway.” . | 

I went across the street and he was having his breakfast, and 
we talked over the usual things; and he asked me when I was . 
going to get the hunting license, and I said, “Mr. Lee, I am 
so tired, I can’t get them.” j 

So we went around to the shop and he cut my hair and! 
shaved me. 

87 He said, “I bought some three-in-one oil yesterday, 

• • • ♦ • • j 

and if you will bring your gun around I will oil it up for 

yy 

you. 

He said, “When is hunting season, anyway?” 

I said, “I don’t know; they been hunting squirrels since Oc¬ 
tober around the 15th. I think rabbit hunting starts on the 
15th of November.” 

He says, “All right; on your way to pick up the license this' 
afternoon, leave your gun here and I will oil it up.” 

I said, “I don’t have any shells. Do you have any?” 

He said, “I have about five boxes.” 
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I came on around to Neal Place and stopped at Buffalo’s 
house, which is Fred Moore. 

By Mr. McMenamin : 

Q. Where was Buffalo’s house? 

A. 423 Neal Street. He was sitting in the window. 

Q. WTio was? 

A. Buffalo. I walked in and a white Lieutenant was there, 
and I went out and crossed to Scott’s house, and he was sitting 
in the window too, and I went in and paid him $2.50 that I 
owed him. I asked him if Cfgar was there, and I went in the 
back where Cigar was, and the fellow was there talking to 
Cigar and he was telling him about an argument that hap¬ 
pened that morning right out across the street. 

So Cigar said, “WLo are you talking about? You been tell¬ 
ing me, but I don’t know who you been talking about.” 

He said, “You remember the girl that was in here with the 
fur coat on and asked had her husband been here?” 

He pointed to me and said, “Rubin, he is talking to me 
about your madam.” 

88 He said, “Mister, you didn’t do any harm.” He said, 
“We were across the street there this morning playing 

crap.” 

The Court. WTio said that? 

The Witness. The fellow talking to Cigar. 

He said we was across the street playing crap, me and Rus¬ 
sell and myself, and a few more fellows, and he said, “Your 
wife stopped there and asked Russ, ‘y° u got money to gamble 
with; pay me the dollar you owe me.’ So then he started to 
cursing. He cursed her to everything he could think of. He 
told her, That goes for you and your husband and your whole 
family. Tell him I will kill him anyway.’ ” 

I said, “Russell is a pretty bad fellow. He will jump on his 
own mother for a dollar or so.” 

I walked out of the house and spoke to them about the tick¬ 
ets. They were giving a ticket for people in the lodge over 20 
years. 
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I went on home, and my wife was there fixing lunch. I said, 
“Honey, what happened this morning?” 

She said, “I stopped in and asked Russell about a dollar and 
be cursed me out, and said you better watch out for him because 
he said he is going to kill you.” 

I said, “He won’t bother me; you should never have said 
anything to him about the dollar noway; you know he don’t 
work nowhere; you should not have loaned him a dollar.” 

I said, “I will give you a dollar to say nothing more about 
it.” 

She said, “Ford called you this morning too.” 

I said, “All right; I am going down to the drug store and I 
will be back.” 

89 That is Ford White. I went down to the drug store, 
that is New Jersey Avenue and N Street. There I 
started in the drug store, and before I got in, Ford came up. 
He said, “Rubin, what about the football game?” 

I said, “I will take it in.” I said, “When you going to get the 
tickets?” 

He said, “Let’s get the streetcar here and go up and get the 
tickets now.” 

So we started across the street and I saw a friend of mine 
coming out, Bill Skeeman; he drives a Buick car. I said, “Bill, 
which way you going?” 

He said, “I started home.” 

I said, “What about taking us up to the park to get tickets?” 

He said, “I got to get tickets too,” so we got in his car and 
got to Griffith Stadium and got in line and bought our tickets. 

I remember looking at the clock in the office, and it was 20 
minutes past 12, so we bought our tickets and I went inside of 
the stadium to see where we was sitting. We had a ticket on 
the 30-yard line. 

We left there and came out, and Ford said, “How about 
coming out; I got some things for my wife to show you. I 
brought my wife something out of Mexico.” 

I said, “Bill, you got enough gas to take us out?” 

He said, ‘Tes ” 
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We got in his car and drove out to his house. He was show¬ 
ing me some blankets and things he bought his wife out in 
Mexico. 

We stayed there and talked, I don’t know how long, but I 
imagine about 45 minutes, maybe longer than that. So 

90 I started to go, and Ford said to me, “Rubin, what 
about the hunting license?” 

I said, “That is right; I am supposed to go out and get them 
this afternoon.” 

He ran his hand in his pocket and gave me his license. He 
said, ‘"Here, get mine too.” 

I said, cc Yes; next week rabbit season is in.” 

I been hunting squirrel since the 15th of October. 

So we left. This boy Bill Skeeman went on out. My wife 
was in the bed asleep. 

I picket up the gun, came on downstairs, and started on 
through Neal Place on my way to 5th and N where Mr. Lee’s 
barber shop was. I was to get his automobile. 

So when I was about half way in Neal Place, I heard some¬ 
body say, “There is the bastard with his shotgun now.” 

I stopped and I looked Russell right in the face. . He went 
across the street to his mother’s house. I turned around to 
get out of his way to go in Fred’s house. I wasn’t in there, I 
know, seven minutes. 

The Court. What did you say? 

The Witness. I say I stopped and went back. Russell 
looked me right in the eye. 

I went in Fred’s house; Fred Moore; Buffalo. I went in 
Fred’s house and sat down. Carrie was scolding Harry at the 
table about some whiskey or something. I never paid any 
attention to them. The gun was lying across my lap. Russell 
came in the door, and the door had closed behind him, and he 
had the gun out of his pocket and I threw my arms up like that 
[indicating] and the gun went off. 

91 After the gun went off, to get out of his way, I caught 
myself jumping out of his way and I jumped on the 

cook stove and there I fell, and the gun and all fell. I picked 
the gun up and ran out the back and jumped over the back 
fence. 





71 

♦ 

By Mr. McMenamin: 

Q. Can you tell his Honor and the ladies and gentlemen of 
the jury whether or not you were scared of him? 

A. Yes, sir. That is why I went out the back way. 

. Q. What did you finally do? Did the police arrest you? 

A. I surrendered to the police. 

Q. You heard Mr. Dan sky testify here about Russell hit¬ 
ting him in the head with a gun? • 

A. Yes, sir. 

Q. Have you heard about that? 

A. Yes, sir. I heard about that around the first of Novem¬ 
ber. Everybody knew about that. 

Q. You heard another witness testify about Russell being 
in a shooting at Buffalo’s house about two months before? 

A. Yes, sir. 

Q. When had you heard about that? 

A. I heard about that I guess about a week after it hap¬ 
pened. 

Mr. McMenamin. That is all. Your witness. • = '» 

Cross-examination by Mr. McNeil: i 

j 

Q. You had been to Lee’s barber shop to see him and talk 
to him about a shooting license. Had you talked to him about 
a shooting license? 

92 A. Yes, sir; I talked to him about the license. 

Q. Who was to get the license for you? 

A. I was to get them that afternoon. It was Saturday after¬ 
noon. . 

Q. Where were you to get them? 

A. Arlington courthouse. 

Q. Were you to go over there and get the license? 

A. Yes, sir. 

Q. And your friend Ford, he had a license. Were you to 
renew that license for him? 

i 

A. Yes, sir. I got it in my pocketbook. 

Q. But you were not to go hunting until Monday, were you? 

A. Well, if the hunting season was in for rabbits, we were 
going hunting Monday. I was to find that out when I was 
at the courthouse. 
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Q. Ford said you and he had intended to go hunting Mon¬ 
day, the 13th; is that right? 

A. Yes, sir; if the season was in; yes, sir. 

Q. So you had this gun with you on Neal Place in the after¬ 
noon. You went home and got it, didn’t you, to take it over 

to the barber shop, you say? 

/ 

• A. Yes, sir. 

Q. Just where did you see Russell? 

A. When I first observed Russell he was as close to me as 
that chair is right there, him and two more boys, standing on 
the comer of the alley. 

Q. He made no move to do any injury to you then, did he? 

A. He made no move to me whatsoever. He went right 
across the street to his mother’s house. 

93 Q. How long had you known Russell? 

A. I have known Russell six or seven years. 

Q. Had you seen each other quite often in that time? 

A. Not so often. I work at night and part of the day some¬ 
times. 

Q. But you and he had both frequented 423 Neal Place a 
lot of times, hadn’t you? 

A. No, sir. 

Q. You had been to 423 Neal Place a lot of times, hadn’t you? 
A. Yes, sir; I have been there lots of times. 

Q. And you had seen him there before this day, the 11th? 
A. I had seen him there before then; yes, sir. 

Q. A good many times before then, hadn’t you? 

A. Yes, sir. • 

Q. And you had never had any trouble with him there, had 
you? 

A. No, sir; never in my life. 

Q. And on this day that you went into Neal Place, you don’t 
live there, do you? 

A. No, sir. 

The Court. The Court thinks it is material to this case. 
Does any body know about this house? Did Buffalo testify 
this morning he didn’t have a room there? 

There is something mysterious about this house. I don’t 
know what it is. 
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* By Mr. McNeil: 

Q. Do you know who rents the house, or lives there? 

A. No, sir; I don't know who rents it. 

94 Q. Do you know Fred Moore? 

A. Yes, sir; he is a brother in my lodge. The Lone 
Star No. 40. 

Q. Do you know where he lives? 

A. He lives on P Street. 

Q. Do you know whether he lives at any time at 423 Neal 
Place? 

A. I don't know, sir. I think he does. 

Q. You saw him in the premises that day, didn't you? 

A. Yes, sir; he was sitting in the chair talking to a Lieu¬ 
tenant. 

Q. And you saw this woman that testified, Holmes, didn't 
you; you saw her in there? . 

A. Yes, sir. 

Q. And you saw another fellow in there, didn't you, Harry 
Ward? 

A. Yes, sir. 

Q. Now, you seated yourself in a chair facing the door, didn't 
you, in the kitchen? 

A. I sat down beside the sink; yes, sir. 

Q. And that chair faced the front door, didn't it? 

A. It didn't face the front door. I was facing here like this; 
the front door was this way [indicating]. I was sitting like this, 
facing the table. The front door was this way [indicating]. 

Q. When the door opened, you turned around, didn't you? 

A. Yes, sir. 

Q. Now, you say that some three weeks before this shooting 
in 423 that you had heard about another shooting affair 

95 there; is that right? 

A. Yes, sir. 

Q. That Russell was in? 

A. Yes, sir. 

Q. Well, after that affair had you seen Russell? 

A. Yes, sir; I seen him a couple of times. 

Q. And you had been at 423 Neal Place with him? 



A. No, sir; not with him. 

. Q. Well, you had been in there when he was there? 

A. Yes, sir; I have been there when he was there. 

Q. And you had no trouble with him then, did you? 

. A. No, sir; I never had any trouble with him in my life. 

Q. Now, your wife, of course, told you about this argument 
that they had that morning? 

A. Yes, sir. 

The Court. Did you live right across the street from there? 
The Witness. No, sir; your Honor, I live on 0 Street; 303. 
The Court. Well, your brother, or somebody testified this 
morning that you lived on O Street and also had a room or 
something or other on Neal Street. 

The Witness. I have a little small apartment on Neal Place 
that my sister-in-law lives in. 

The Court. Well, why didn’t you go there instead of going in 
this house at 423? 

The Witness. Sir, she wasn’t at home. She was at work. I 
was just trying to get out of his way. 

By Mr. McNeil: 

Q. You knew that he came to 423 Neal Place, didn’t 
you? 

96 A. Yes, sir; I knew he came there. 

Q. You expected him to come there that afternoon, 
didn’t you? 

A. No, sir; I had no idea in the world he was coming in there 
that afternoon. 

Q. Well, was there anything said when he came in the door? 
A. No, sir; he didn’tsay a word. 

Q. You say he had a gun? 

A. Yes, sir. 

Q. What kind of a gun was it? 

A. I would say it was an automatic. 

Q. And he had it in his hand? 

A. Yes, sir. 

Q. Made as if to shoot you; is that right? 

A. Yes, sir. . 
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* Q. And you shot him? 

A. Yes, sir. 

Q. And then after that you left and went out the back way? 
' A. Yes, sir. I jumped out of his way and jumped on the 
stove. 

Q. After you shot him, what did you do? 

A. After I shot, yes, sir; I jumped on the stove, the kitchen 
stove in the kitchen. 

Q. Did you see him fall when you shot him? 

A. No, sir. 

Q. Then you went out, you ran out the back door? 

A. Yes, sir; I ran out the back door. 

97 Mr. McNeil. That is all. 

Mr. Miller. That is all. 

(The witness left the stand.) 

Mr. Miller. That is our case, your Honor. 

The Court. Anything further? 

Mr. Miller. Nothing except that Mr. McNeil has agreed 
with me—may it please your Honor, there is a man by the name 
of William Schimpf that lives at Lee Highway, Falls Church, 
Virginia, who is a deputy sheriff. If he were here this sheriff 
would testify as to the good reputation of this defendant down 
there. He knew him down in Virginia. 

Mr. McNeil. If he were here, I agree that that is what he 
would testify to. 

The Court. The Court would like to discuss some matters 
with counsel. Will you excuse the jury, please? 

(Thereupon, the jury retired from the courtroom.) 

The Court. The Court is wondering about the instructions. 

Mr. Miller. The only thing is self-defense and good repu¬ 
tation. I know your Honor has those. 

The Court. What I have in mind is this. I can’t see any 
manslaughter in here. It is either first or second degree mur¬ 
der or not guilty, it seems to me. 

Mr. Miller. That is all right with us. 

Mr. McMenamin. No, your Honor; I think under the law 
you would have to instruct on manslaughter. 

The Court. How is that? 
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Mr. McMenamin. I think under the law you would have to 
instruot on manslaughter. 

98 The Court. I thought so too until this morning, but 
I found out the Court of Appeals doesn’t agree with me. ‘ 

Mr. McMenamin. I think they do. 

The Court. Well, now, let me see if they do. 

Mr. McMenamin. It is a later case than you may find in that 
book which you have there, your Honor; the Kinard case, I 
think, your Honor. It is about 73 Appeals. 

I am sure the name of it is Kinard, K-i-n-a-r-d. 

The Court. It says here in this 15 Appeals that “Where de¬ 
fendant is guilty of murder or nothing, it is not error to refuse 
to charge as to manslaughter. 

‘When, in homicide case, the only defense is insanity, but 
there is no evidence to reduce the crime from murder to man¬ 
slaughter, it was not error for the trial court to state to the jury 
that the evidence will not justify the verdict of manslaughter.” 

Now, all that, as I said before, is entirely new law to me, 
but I will see, now, whether there is anything later than that. 

Mr. McMenamin. Your Honor, may I go to your office and 
gee if I can get that case which I mentioned? 

The Court. I wish you would; yes. 

(Thereupon, Mr. McMenamin retired from the courtroom 
for a short interval, after which he returned, and the trial pro¬ 
ceeded as follows:) 

Mr. McMenamin. Here it is, your Honor. It touches on 
the point of fear instead of rage. 

The Court. Well, this Court holds clearly that if there is no 
evidence of manslaughter you don’t instruct as to manslaughter. 

Mr. McMenamin. I interpret that case just the other 
way. 

99 The Court. You didn’t read it right. 

Mr. McMenamin. There is not evidence of rage; 
there is evidence of fear. 

The Court. Well, you had better read it. 

You see, in this case there is no evidence of passion. He told 
his wife he wasn’t thinking about this fellow, and he said, 
himself, that he wasn’t afraid of him. In other words, that 
when these people here in this house had told him the threats 
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that he made, he said he wasn’t going to hurt anybody. There 
is no passion there. 

Mr. McMenamin. There is fear, your Honor. There is evi¬ 
dence of fear. 

The Court. Well, wait; I haven’t come to that yet. 

There is no evidence of passion there. Now, the evidence of j 
fear, if it is anything at all, it is self-defense; it is not man- j 
slaughter. 

I am inclined to instruct on manslaughter and forget about j 
what the Court of Appeals said, as far as I am concerned, but 
they clearly say that you don’t instruct on manslaughter unless 
there is some element of manslaughter in the case. There is 
no doubt about that. 

In a criminal case, a trial judge has a little more latitude. 

Mr. Miller. I may say that Mr. McMenamin and I had a 
case when he first came with me, in which McAfee, a colored 
man, had taken a bludgeon and crushed a woman’s skull, and j 
Justice Adkins in that case was like your Honor, but he finally 
charged manslaughter, and the case, after it was reversed in 
the Court of Appeals, went back and Judge Proctor 
100 instructed on manslaughter. 

Mr. McMenamin. If your Honor please, taking from 
page 254, it reads: ! 

“In this case the Government contended that it could only 
be first or second degree murder or self-defense.” 

The Court. But the court held in that case that there was l 
some evidence of manslaughter and that is the reason the court 
should have instructed as to manlaughter. ' 

Mr. McMenamin. That is right. 

The Court. But I am saying that in this case there is no 
evidence of manslaughter. j 

Mr. McMenamin. You mean there is no evidence of fear 
on behalf of the defendant. 

The Court. But fear in this case is not manslaughter; it is 
self-defense. j 

Mr. McMenamin. Well, that is just what this case says on 
page 254. Maybe your Honor and I haven’t read the right 
part of it here. .. . 

It says here: 

i 

I 
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“Heat of passion may be produced by fear as well as by rage, 
and if the provocation therefore is adequate, the resulting kill¬ 
ing may be manslaughter. The essence of the self-defense 
situation is a reasonable and bona fide belief in the imminence 
of death or great bodily harm. Heat of passion may or may 
not be present. It is the function of the jury under proper in¬ 
structions to determine whether either defense is available 
to the • acused under the circumstances of. the particular 
case.” 

101 And we claim that this is a kind of a case where it may 
be. 

The Court. There isn’t the slightest bit of manslaughter in 
the case; but as I said before, I am inclined to instruct on this 
order because I think it is probably the humane thing to do. 

But there he as sitting there in that room. Now, he either 
intended to kill this man or else it is a fact that the fellow had 
the pistol out getting ready to shoot him. Now, that is all 
there is in lids case. There isn’t any manslaughter in it; but 
I am goin£ to instruct manslaughter because I think it is the 
humane thing to do, and I think I have a right to do it. 

Mr. Miller. Could we make a motion now, after your Honor 
hears all the case, that there is absolutely no first degree in 
this case? 

The Court. Well, but here is a man that goes and gets a gun, 
and he goes into a house where he doesn’t live- 

Mr. Miller. To get away from the aggressor. 

The Court. Well, that is what he says, but the jury doesn’t 
have to believe that in this case. 

Personally, I don’t know why he went in there, and I cer¬ 
tainly don’t have any reason to believe he went in there to get 
away from this fellow. 

If counsel had just given me some information as to what 
kind of a place this was, it would have been helpful. 

Mr. Miller. Unfortunately, we don’t know what kind of a 
house it is. 

The Court. Everybody except the little short woman 

102 and Ward have said they didn’t live there. 

Mr. McNeil. I think the woman said she lived there, 
your Honor. 
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The Court. I say the little short woman; and Fred Moore. 
Moore said he didn’t live there. Nobody knows who they paid 
rent to, or whether they paid rent to anybody or not, or who 
owned the house, and who rented the house, and there is no 
information on that, and we don’t seem to be able to get any! 

Apparently, if somebody wanted to go somewhere and didn’t | 
want to go home, they went there. Apparently, it was more 
of a clubhouse than anything else. 

What I mean is this, Mr. Miller: The circumstances in this 
case would justify a verdict of murder in the first degree. For 
instance, if the jury believes that he just went in there and 
laid for this man with a gun, they have a right to bring in a 
verdict of murder in the first degree. 

That doesn’t seem that is the verdict I would bring in if I 
was on the jury, but I don’t see how I can take that right away 
from them. 

What do you think, Mr. McNeil? 

Mr. McNeil. I don’t think that you can. I think it must go 
to them for the facts. ' 

Mr. Miller. Just for the sake of the record, may we have the 
instruction? 

The Court. Why, of course. 

Mr. Miller. Your Honor, we will stand on your self-defense 
and good reputation prayer. 

The Court. Yes. 

Mr. McMenamin. And, your Honor, I am sure you 
103 have the further prayer that where there is evidence of 
good character, that, in itself, may create a reasonable 

doubt. 

* The Court. Yes. Now, it depends somewhat on the argu¬ 
ment. But I will send for counsel and have you come up here 
and see if you have anything else you can suggest to the Court. 

In a case of this kind, the Court wants to be very careful 
you know, not to make any sort of a mistake. 

Send for the jury, please. 

(Thereupon, the jury returned to the courtroom and resumed j 
their seats in the jury box.) 

The Court. Proceed. 
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Opening Argument on Behalf of the United States 
B y Mr. McNeil: 

Mr. McNeil. May it please the Court, and ladies and gentle¬ 
men of the jury, I think you will probably find the issue between 
the Government in this case and the defendant to be fairly well 
defined. 1 mean by that it is not so complicated as some of these 
cases involving a homicide get, and in which most of them get 
into some kind of labarynth where it is difficult to ascertain 
what the situation really is. 

Now, in this case, this defendant, as I have already stated 
to you, is indicted for murder in the first degree. 

Now, there are different degrees of homicide that the Court 
will instruct you on. There is murder in the first degree, murder 
in the second degree, and then there is manslaughter. 

Murder in the first degree, in order to convict a man, it must 
be shown that there was a premeditated killing of malice, 
104 and for second degree there need not be any premedita¬ 
tion, but with malice aforethought. In manslaughter, 
it is an unlawful killing without the malice and without pre¬ 
meditation. 

Now, what are the facts in this case? I am sure you re¬ 
member this testimony as well as I do. Here is a house at 
423 Neal Place. It seems to be a rendezvous for men who want 
to go there for one purpose or another. It was a rendezvous 
for the deceased, and had been for quite sometime before his 
death on November 11th. It was a rendezvous for this defend¬ 
ant who had gone there many times, he said, and who had seen 
the deceased there too. 

Now, on the 11th day of November there was some little* 
difficulty on that street between the wife of this defendant and 
another man, and you heard that testimony. Apparently, and 
it is without doubt, the wife told the defendant about that, 
and he was unconcerned. He wasn’t thinking about Russell 
at all. He had a shotgun that day, and he took that shotgun 
from his home. He lived at 303 O Street, and he tells you he 
is going hunting. He talks to you and tells you about a hunting 
license. 
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Now, he is not going hunting on Saturday; he is not going 
hunting on Sunday, but according to one of his witnesses, he 
is going hunting on Monday, the 13th. But before he does, he 
has to have a license to hunt. 

Now, here is a gun that he owns that was his, and he had 
to take it and was going to take it, so he said, in this barber 
shop to have it oiled. He didn’t take it there. Why? 

He was on his way to the barber shop and why didn’t he go 
on? He says he saw this deceased at some distance; he 
105 told you from that chair over to that chair [indicating]; 

and some remark was made, and he went into 423 to get 
away from the deceased. 

Why didn’t he go on further than that and go on down to 
the barber shop where he was going? That is, according to his 
statement, that is where he says he was going. But he went 
into 423 to get away from a man that he knew frequented 423 
Neal Place; he had seen him there before; and he knew that 
he might come in there anytime, and he was trying to get away 
from him. 

Does that sound consistent to you? Does that sound right? 

Now, he went to this house, got in there in the afternoon, 
and he had this shotgun with him, and when he got in there 
where did he seat himself? He seated himself in a chair by 
the door leading into the kitchen that gave him a full view 
of the front door of that house and you saw the picture. You 
saw where he was placed as being seated, by the woman who 
lived in that house, and that he had the shotgun across his 
knees. Now, what was he in there for and why was he sitting 
there and who was he waiting for if he was waiting for anyone? 
Now, he was going hunting. Yes; he may have been hunting 
that day; but he wasn’t hunting birds, and he wasn’t hunting 
beasts in the field; he was huntings for the man he shot on that 
day, Saturday the 11th. That is the hunting he was doing 
that day. 

Now, he tells you that he had heard about this man being 
so bad and so desperate and he said he wasn’t afraid of him. 
He said he had seen him after some of these incidents that 
they related here that he had, the incident with the grocery 
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106 man, and he said he saw him after that, but he didn’t 
pay any attention to it; apparently he didn’t think any¬ 
thing of it. He didn’t think the man was dangerous or harmful, 
but when his wife told him about that, he then didn’t get ex¬ 
cited, but he thought of it, and he took his shotgun along to do 
some damage. 

Now, ladies and gentlemen, isn’t that the story of it? He 
went to Neal Place; he had the gun with him; he seated him¬ 
self near the kitchen, and sat so it gave him a full view of the 
front door of the house. 

Now, he says he did it because he came in the door and he 
pulled a gun on him. No gun was found by the body of this 
man; no gun was seen in his hand, and he had no kind of 
weapon on him when the police got him and searched him. 

Now, you know if there had been a gun in the hands of the 
deceased, or had there been a gun anywhere near, that gun 
would have been produced. 

This man had no gun; this man had no weapon of any kind, 
and, of course, if he has told you that he shot the man when 
he came in the door without some reason for shooting him, he 
couldn’t escape by any means, but the only way that he could 
escape would be to place a gun or a weapon of some kind in 
the hand of the deceased. 

Now, they said that this man had a gun sometime before 
that. One man had seen him with one; it was a revolver. Well, 
I suppose that there are some of us who have revolvers. I have 
seen some of my friends with guns. But I don’t think that 
because I saw them with a gun that they are going to shoot me 
or anybody else. 

Now, he had some trouble with the grocery man. The 

107 grocery man said he wasn’t afraid of him. So he couldn’t 
have been so dangersous as they have tried to make you 

believe he was. 

Now, that was a small place. He had come in that front 
door, and the only sound heard was some woman said, “Oh 
Lord”; and the people there that saw the body will tell you 
that there was no gun in his hand, and no weapon around him, 
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and you heard the police say when they searched him they 
found no weapon on him. 

Now, did he know the man was coming? Did he know that 
this man Russell would come into 423 Neal Place? He was 
reasonably certain that he would. He was reasonably certain 
that sometime or another he would come there that day, be¬ 
cause he had to come in there, so he proceeded to lay in wait for 
him and when he opened that door, he shot him. 

Now, ladies and gentlemen, as you know, you have to decide 
the facts in this case, and you have to decide them in the ap¬ 
plication of the law that the Court will give you as to what you 
will find, whether you will find that he is guilty of the murder 
in the first degree, second degree, or manslaughter, or whether 
he is guilty of anything. You will have to find that from the 
facts in this case; and when you were selected as jurors, and 
brought from out there and put in the jury box, you didn’t 
leave your judgment and reasoning behind you. You have a 
right to draw a reasonable inference from the testimony for 
or against the defendant or against the Government. You are 
the sole, exclusive judges of all the facts. 

1 S 0 you just take the picture and if you can reconcile the 
story he tells us with what he did, if you can find that this man 
did what he tells you that he did, that is another story. 
108 If you believe all that he says, and you believe that 
the man had a gun and was going to shoot him, of course, 
a man does have the right in the law to defend himself. If it is 
a good defense in the law in fact, it is a good defense. Self- 
defense is a good defense; but it has got to be more than just 
a mere assertion that “I did it because he was going to do some¬ 
thing to me.” Trace his conduct that day, Saturday, and 
see if you can reconcile his statement that he got into 423 
Neal Place to get away from this man whom he knew some¬ 
time or other had come there and had been a frequenter of 
the place, and he wanted to get away from him, when if he had 
gone to Lee’s barber shop, as he said, he would have been away 
from him, and he may never have gotten into this trouble, but 
he may have followed him somewhere else, or he may have 
gotten him somewhere else. 
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So, ladies and gentlemen, I say the facts are for you to de¬ 
cide and for you to determine, and I am sure you will do what 
you consider to be the right thing in fairness to the defense 
and in fairness to the public. 

The Court. We will take a five-minute recess. 

(There was a brief informal recess, at the conclusion of which 
the proceedings were resumed, as follows:) 

i 

Argument on Behalf of the Defendant 
By Mr. McMenamin: 

Mr. McMenamin. May it please the Court, ladies and gen¬ 
tlemen of the jury, I would like to, in my humble way, try and 
show you the important parts of the case so far as the defendant 
is concerned so that it will assist you in arriving at a 
109 just and fair verdict in this case. 

Let us trace Rubin Kenion’s steps from possibly 
around two in the afternoon at the time he left his house at 
303 0 Street, going to 5th and N, remember, where this barber 
shop was. It is perfectly logical to take the route he took 
through Neal Place, because it is a short-cut from his house 
over to the barber shop, because Neal Place was—you prob¬ 
ably know, or if you don’t know—it was between N and O 
Streets. The 400 block of Neal Place is between 3rd and 0 
where Kenion lives, and 5th and N where he was going. 

As he was walking through he hears some one say, and if 
you will pardon the expression as he stated on the stand, “There 
is that bastard with the shotgun.” At the same time he saw 
this Russell, Thomas Russell, whom he knows to be a bad actor. 
How do we know that Thomas Russell is a bad actor? Do you 
think that a businessman would come down here and tell you 
about the trouble he had if Thomas Russell was not a bad 
actor? You heard one of the other witnesses tell you that 
the same Thomas Russell was in some kind of a shooting 
scrape coming out of the same house approximately two months 
previous to that. 

Please remember that all these things are common knowledge 
in and about that neighborhood up there, because everybody 
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up there knows each other’s business pretty much. They all 
see each other every day, and Russ was known as a bad man. 

Now, contrast that with the defendant here who was known 
to have a good reputation and to be a good man. He was going 
hunting. It is a most innocent occupation, and it is logical 
that he would be taking his gun over to have it oiled to go hunt¬ 
ing, because they were going to go the following Monday, 
110 and to get back, we are in Neal Place, and he sees this 
bad man, and what does he do? He goes to the nearest 
place he knows to make a retreat from the bad man. 

Now, he went into 423 Neal Place to get away from Thomas 
Russell, but what does Thomas Russell do? He goes in after 
him. 

Don’t forget thaF Rubin Kenion had been warned against 
Thomas Russell not more than two hours previous to that; 
had been told that Thomas Russell had threatened him, threat¬ 
ened to kill him. Don’t forget that there is testimony here 
that Thomas Russell asked one of the witnesses on the stand 
for his gun just about three or four hours preceding this inci¬ 
dent, at the time they had the argument there over the crap 
game. And don’t forget that he told the man that had refused 
to give him the gun, that as soon as he got a gun he was going 
to shoot him first, and don’t forget that he said he was going 
to shoot not only Rubin Kenion, he was going to shoot his 
whole family. 

Now, that was the kind of a fellow that Rubin Kenion was 
up against on that afternoon, and he was in the house to get 
away from him, and ashe was sitting there Russell came in. 

The most significant thing in this whole case was an extem- 
peraneous statement made by Rubin Kenion and testified to 
by one of the Government witnesses. I am speaking of Carrie, 
and her last name doesn’t come to my mind. She was on the 
stand this morning. She lived at 423 Neal Place. She truth¬ 
fully described to you the incident as it happened; that, as 
Rubin Kenion was sitting there, he tried to put his gun over 
against the sink, but it wouldn’t hold up there because it was 
just oil cloth there. 
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111 Now, would a man who was lying in wait try and 
put his gun away? No. There is a very important and 

significant fact for you to consider. 

Let us go further for you and consider another fact. A state¬ 
ment made by Rubin Kenion, not rehearsed, not made up in 
his mind, but given extemporaneously right at the time when 
it happened, when he said, “Oh, no, I am going to get you first.” 

Why would a man say that? The only logical reason a man 
would say that is because he knew that someone else was com¬ 
ing at him and he was afraid of him. You remember that this 
bit of testimony came to you by a Government witness, not by 
a defense witness, and I say that we can’t even question that 
and we have got to take it as fact, that that is exactly what 
happened. Rubin Kenion, without being prompted, he says, 
“Oh, no, oh no; I am going to get you first,” and with that 
he shot. 

Mr. McNeil has said, “Have you seen a gun or any kind of a 
weapon in the dead man’s hands?” Well, Rubin Kenion said 
that yes, he saw an automatic pistol in his hand; but, suppose 
for the sake of argument, and for the sake of argument only, 
that there was no automatic pistol in his hands, but suppose 
that Rubin Kenion thought he had a gun, and in his excitement 
thought that the man was either reaching for a pistol or had 
the pistol there in his hand. Suppose that. Well, then I will • 
tell you, ladies and gentlemen, that is just as much self-defense 
as if he had a gun in his hands. Particularly so when Rubin 
Kenion knows that the deceased threatened him not more than 
two hours previous to that, or three hours, and threatened to 
take his life, and his Honor will instruct you that that is the 
law, that if Rubin Kenion had reasonable grounds and 

112 thought that the other man had a pistol in his hand, 
then it is self-defense. 

And we say to you that it certainly is self-defense in this 
case. 

Another thing that I think is particularly significant, his 
Honor has said he doesn’t know what kind of a place this was, 
what kind of a house, we don’t know. We have tried to give 
you the facts as best we could get them. But if you will take 
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the testimony of the Government witnesses, the only people 
that were there at the time the shooting occurred, you will find 
that no one got to that Thomas Russell within ten minutes after 
the shooting. That is, no one so far as we know. Carrie ran 
upstairs as soon as the shot was fired, and stayed up there for 
ten or 15 minutes. She says possibly 15 minutes. 

The other man, I forget his name offhand, that was sitting in 
there, that Carrie was fussing with, he ran upstairs too, and he 
said he ran up and looked out the front window to get somebody 
to call and come for aid. And he didn’t get back downstairs * 
where Thomas Russell was for about ten minutes. 

Meantime, Thomas Russell’s henchmen were out front, be- ' 
cause somebody had said before he went in the house, “There 
is that bastard with the shotgun.” 

What happened to these henchmen of Thomas Russell? 
Couldn’t it be possible that they would come in the house and 
pick up the weapon that Thomas Russell had and get out with 
it before these people came dowstairs, a matter of ten minutes? 

Now, the law is that Rubin Kenion is presumed to be inno¬ 
cent, and that presumption of innocence rests in his behalf from 
the time you folks are sworn until you finally deliberate in this 
case. 

113 Now, when you take this presumption of innocence, 
that means the hypotheses on the point, you are bound 
to have a presumption to Rubin Kenion. Couldn’t we assume 
that somebody came in and took any possible weapon that 
Thomas Russell had in his hand? It is perfectly plausible that 
that happened because his henchmen ware right there. 

Because of the statement that Rubin Kenion spontaneously 
made, “Oh, no; I will get you first,” we claim that this abso¬ 
lutely was a case of self-defense, and you should find a verdict 
of not guilty. 

Thank you. 

Mr. Miller. Mr. Justice Goldsborough, and ladies and gen¬ 
tlemen of the jury, my young assistant has covered the subject 
matter, and I just want to add one or two points of my own. 

Ladies and gentlemen, the defendant walks in this Court 
as Mr. McMenamin said presumed to be innocent. That pre- 
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sumption goes along with him throughout the trial, and you 
gentlemen are the sole judges of the facts. 

Mr. McNeil has been fair and he always is fair. He has pre¬ 
sented his case in a fair and fine way, but unfortunately for the 
Government in this case I most respectfully say that every¬ 
thing points in this case from the evidence beyond a reasonable 
doubt to self-defense. 

_« 

There is one thing my young friend left out. Two of the , 
witnesses said they had visited Russell’s home prior to this, and 
' that he had a pistol at his home. As Mr. McMenamin argued 
to you, there were three men in the alley as he was going 
through his place, and if he wanted to kill this man, he 
114 could have shot him right in the alley, but he wanted 
to avoid any trouble; he did go in this place; he did set 
down; there was 15 minutes elapsed before this fellow had 
gone some place and come back. He come in there, and as he 
said, he went towards him in a menacing manner, and when 
he did, he shot him in self-defense. 

Well, he spoke about getting the license. You saw those 
witnesses that we put on the stand. You are the sole judges 
of the witnesses, and how they testify, as to whether they are 
telling the truth or not, and you saw those witnesses come in, 
and thank the Lord we had the occasion to have a businessman 
that was there that had trouble with this man, who had as- 
saulted him with a dangerous weapon, knocked him down with 
a pistol, when the man was in his own store, trying to run an 
orderly store, and this fellow, the deceased came in there and 
started trouble with him, and when he went out to get it, the 
man was reaching to get his box, what he had a right to get, 
and he said he had a permit to have a gun in the store, and he 
went out there to get it, and this man runs up behind him and 
grabs the gun and knocks the man down. 

As Mr. McMenamin argued, we have on one side the man 
with a good reputation and on the other side a man with a bad 
reputation. The distinguished Justice will tell you that a 
good reputation alone would generate a reasonable doubt; 
without it, other evidence may be convincing. That is the 
law of the District of Columbia. 
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I will say to you he will tell you that if the defendant honestly 
believed that this fellow was coming toward him in a hostile 
demonstration, making a demonstration towards him, 

115 which he swore he was, he had a right to shoot him; he 
didn’t have to wait; he didn’t have to back back; he 

didn’t have to run; and when he was wanted, he was turned 
in to the police, and thank the Lord it was brought out in the 
evidence by my young friend that when Mr. Felber, one of 
our fine police officers, talked to the man at police headquarters, 
he told Mr. Felber, just as he told you today, that this man 
started towards him with a gun. 

I am talking to an American jury, and I know that you will 
do what is right. 

9 

I 

Closing Argument on Behalf of the United States 
By Mr. McNeil: 

Mr. McNeil. May it please the Court, and ladies and gentle¬ 
men, there are just one or two little things I would like to say to > 
you. Something was mentioned or said by Mr. McMenamin 
about the gun. The man who had the gun who was trying to 
put it away, wouldn’t be there waiting for anyone to shoot. 

Well, the evidence was, I think you will remember, that he 
was trying to lean the gun up against the table, and it had an 
oil cloth on it, and it wouldn’t hold there, and he didn’t leave 
it there. He didn’t take it in the kitchen and leave it, or in 
the back and leave it, but he put it on his lap. That was more 
convenient, of course, than if the gun had stayed up where he 
could have reached it very easily where he was sitting. 

Now, he said he did find out about some threats that were 
made two or three hours before the shooting occurred, so they 
say. Well, he wasn’t excited about it. He didn’t report it to 
the police or anything. Don’t you think that if someone had 
threatened you two or three hours, previously, and you had 
gone home and you found out the threat was made, you 

116 would say, ‘Well, wait a minute; I am going to find out 
about this.” Now, the man had done nothing to you 

then. There was a threat made. If it was, there was a threat 
made to the wife of this man; he was going to kill her and kill 
him too. 
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Now, it wasn’t made in the presence of this man with an 
attempt to carry it into execution. It was made two or three 
hours before that, and he is home, and his wife tells him about 
it, and he says, “I am not worried about it; I am not thinking 
about Russell.” 

What would have been the logical thing to have done? You 
would have called the police and said “I understand so and so 
is threatening me, and fie has a bad reputation.” You would 
have proceeded to take some action under the sanction of the 
law. You wouldn’t have taken the law in your own hands 
then or later. 

Now, the only person that says there were some henchmen 
of the deceased there—of course, you know this man is dead, 
Russell. He can’t speak for himself, and he is forever gone; 
his lips are forever silenced—and the only person that said he 
had henchmen was this defendant. He said he had seen him 
with a couple of men, and he quoted a distance, and at that 
time he said Russell made no move to do anything to him, but 
the thing that I can’t understand, and maybe you do, is this: 
He was trying to get away from a man whom he thought was 
going to do him some harm, and I don’t understand yet how a 
man could get away from another by walking into the place 
where a man would be likely to come. I wouldn’t do it. You 
would go home, wouldn’t you, in your own home where he 
wouldn’t be likely to come and if he did you could take some 
action? You would go where you intended to go in the 
117 first place; you wouldn’t be going some place where 
this fellow is likely to be. 

Maybe you don’t think that means anything, but it just 
occurred to me that it did, and I pass it along to you. You 
heard the evidence. 

Now, there is another significant fact. Here is a man that 
went to get his gun oiled, but this gun was loaded. He was 
carrying a loaded gun down to get it oiled down to this barber 
shop. Now, ladies and gentlemen, he wasn’t carrying this gun 
to get it oiled, loaded; he was carrying it loaded for the man 
he killed. 

Now, I have nothing further that I can think of to say to 
you. You heard all this testimony, and remember this, that 


the only man that puts a gun in the hand of this deceased is 
the defendant himself; nobody else, and he puts a gun there and 
he says there was a gun. He doesn’t say, <f He looked like he 
had one,” or that he might have had one, or that he made a 
move as if he had one. He said he had one. 

And you know, ladies and gentlemen, there was no gun, be¬ 
cause if he had had it, in the short time of this space that 
elapsed, this woman and man that went upstairs and came 
down, they saw no gun in his hand or around anywhere. 

Now, I submit to you, ladies and gentlemen, that he is guilty 
of a homicide. I don’t have to decide it, of course. You do; 
I don’t have to decide what degree of homicide it is, but you do 
have to decide that; and I submit to you that if you do decide 
and you decide it in accordance with the evidence, I believe you 
will decide that this man is guilty of a homicide, and whatever 
that degree is, you have to decide also. 
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Charge to the Jury 
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